





Che Solicitors’ Journal 








VOL. LXXXIV. 


Saturday, March 9, 1940. 


No. 10 








Current Topics: An Important Divorce 
Appeal—Correctitude in Citation—- 
Criminal Statistics—Traftic Offences 
— Rating and Valuation (Post- 
ponement of Valuations) Bill—A 
Question of Costs—Recent Decisions 

Courts (Emergency Powers) (No. 1) 
Rules, 1940 .. =e a os 


The Truck Acts .. - om .. 160 
Company Law and Practice .. .. 161 


Reviews .. 
Books Received .. 


Notes of Cases— 





Others 

| Hollis v. Wingfield 
A Conveyancer’s Diary es .. 162 | Luck, In re ; 
Landlord and Tenant Notebook .. 163 — 


| 


Ltd. .. 


Our County Court Letter . . 165 
a 165 | 
165 | Obituary .. ee ‘ és ag) 


To-day and Yesterday .. .. = 166 
f Bengal and 


Walker v. Luck... 169 
Pratt v. Cook, Son and Co. (St. Paul’s), 


Sims v. James Grose, Ltd. .. ar 169 
Smith v. Bray (Wickham, Third Party) 170 


Societies . . ne F at , 170 


Rules and Orders 


Gadahur Mullick and Others v. The 
Official Trustee o 


.. . War Legislation. . 
167 


168 Court Papers 


Stock Exchange Prices of certain 
167 Trustee Securities ea ts 





Editorial, Publishing and Advertisement Offices : 


29-31, Breams Buildings, London, E.C.4. Telephone : 


Holborn 1853 


SusscripTions : Orders may be sent to any newsagent in town or country, or, if preferred, direct to the above address. 


Annual Subscription : 


2 12s., post free, payable yearly, half-yearly, or quarterly, in advance. 


Single Copy : 1s. 1d. post free. 


ConTRisuTions : Contributions are cordially invited, and must be accompanied by the name and address of the author (not necessarily for 


publication) and be addressed to The Editor at the above address. 


ADVERTISEMENTS : Advertisements must be received not later than 1 p.m. Thursday, and be addressed to The Manager at the 


above address. 





Current Topics. 


An Important Divorce Appeal. 

In an appeal by a wife in a divorce suit which came before 
the House of Lords last week the husband respondent did 
not appear, nor was he represented. In view of the importance 
of the legal question involved, the Solicitor-General appeared 
and submitted an elaborate argument on the vital point, 
namely, whether the decision of the Court of Appeal in 
Stevenson v. Stevenson [1911] P. 191, which had been followed 
by the Court of Appeal in the case before the House, was 
correct in laying it down that the fact of a petition by the 
wife for judicial separation being on the file prevented the 
subsequent desertion being without excuse. At the conclusion 
of the learned Solicitor-General’s argument, and after the 
Lord Chancellor had stated that the House would take time 
to consider its decision, he added, addressing the Solicitor- 
General, ‘‘ How is it, Mr. Solicitor, that you come to be 
here ?”’; to which the reply was, “ I came on the invitation 
of the House and on the instructions of the Treasury Solicitor,” 
whereupon the Lord Chancellor smiled his approval. The 
practice of one of the Law Officers attending when a 
substantial question of consistorial law is before the House 
appears to be in accordance with precedent, particularly 


when the respondent is not represented, to ensure, as far as | 


possible, that all the relevant points should be brought to the 
attention of their lordships. 


Correctitude in Citation. 

A LITTLE incident which occurred during the hearing of 
the appeal just referred to shows the importance their 
lordships attach to correctitude in the matter of referring to 
the judges from whose decision the appeal comes to the 
House. As is usual in the printed record of the judgments 
appealed from, the names of the judges are given as they are 
in the various law reports, namely, the judge’s name with 
* J.” appended, or it may be * LJ.” Accordingly, in reading 
to the House the judgments pronounced in the case in the 
courts below, one of the counsel followed literally the text 
and read out * Hodson, J.,” and having done so on one or 
two occasions, he was interrupted by one of their lordships, 
who said, ‘‘ Please do not say ‘ Hodson, J.,’ say * Mr. Justice 


Hodson ’.”” The little incident may remind older practitioners 
whose memory goes back to the days when Lorp Esuer, as 
Master of the Rolls, sat in the Court of Appeal and was also 
at times critical as to the manner of citation. On one occasion 
when counsel cited a case in * 10 Q.B.D.” he was reprimanded 
by the judge, who added, ** You might as well say “ U.B.D.’! 

Whereat, as may be imagined, there was laughter in court. 


Criminal Statistics. 

Tue Criminal Statistics for England and Wales for 1938, 
which were recently issued by the Home Office, show 
that the total number of persons found guilty of indictable 
offences during the year was 78,463. There were 84 cases 
of murder of persons over one year of age known to the police 
(compared with 78 for the previous year); and in 30 cases 
the murderer or suspect committed suicide. Nine persons 
were hanged, in nine cases sentence of death was commuted 


| to penal servitude for life, and in one case the convicted 


person was ordered to be detained during His Majesty’s 
pleasure. During 1938, 5,263 persons committed suicide and 
3,303 cases of attempted suicide were reported to the police. 
The number of persons found guilty of violence against the 
person (indictable cases) was 1,583 or 0°2 per cent. of the 
total number of offences recorded. Non-indictable assaults 
numbered 10,699 or 1°4 per cent. As to larceny, there were 
78,463 offenders, of whom 68,679 were males and 9,784 
females. Of those found guilty of larceny, 10,814, or 13°7 per 
cent., were charged with breaking and entering. Less than a 
quarter of these were adults and 37 per cent. were under the 
age of fourteen. It appears that in general the worst age 
groups for boy offenders is from fourteen to sixteen, and for 
girl offenders from fifteen to nineteen. The incidence of 
crime is nearly eight times greater among males than among 
females. The total number of persons found guilty of 
drunkenness in 1938 was 52,661, or 236 more than in 1937, 
The increase in this class of offence which has been recorded 
since 1932, when the figure was 33,100, thus continues. Once 
again wide local variations throughout the country are 
recorded in the proportion of adult offenders placed by 
courts of summary jurisdiction under the supervision of a 
probation officer. An analysis of records of the Criminal 
Record Office at Scotland Yard of persons found guilty of 
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criminal offences in 1932 discloses the fact that the great 
majority do not offend again. Of the older persons 90 per 
cent., of the younger over 70 per cent., were clear of any 
further charges during the ensuing period of five years ; while 
these statistics show that the proportion of offenders convicted 
of further offences is higher among the young than the older 
people and decreases progressively with the increase of age. 
In all age groups the re-conviction rate was lower for the 
period from 1933 to 1938 than for the previous five years. 


Traffic Offences. 

Tue Criminal Statistics show that during 1938 traffic 
offences accounted for over 60 per cent. of the total. The 
number of persons found guilty of such offences were 475,124, 
of whom 78 per cent. offended with motor vehicles and 17.7 per 
cent. with pedal cycles. During the year 29,400 persons 
were convicted of careless or dangerous driving. About 
double that number were found guilty of obstruction with 
motor cars or motor cycles. The enormous increase in the 
number of traffic offences since 1932 may be illustrated by 
the fact that the figure for that year was 254,376. The 
remaining 40 per cent. of the offences noted in the Criminal 
Statistics are made up as to 10 per cent. of crimes, of which 
the great majority are thefts, and as to 30 per cent. of non- 
indictable offences, including drunkenness and other offences 
against the intoxicating liquor laws (total 56,797), betting 
and gaming (total 18,504), breaches of bye-laws and police 
regulations (total 35,256), and revenue law offences (numbering 
33,516), of which the majority are failure to take out licences 
for dogs and cars. The total number of offences of all kinds 
was 787,482. The proportion of serious offences may be 
indicated by the manner in which the offenders were dealt 
with: 10 per cent. were dismissed after the charge had been 
proved, 6 per cent. were bound over (4 per cent. being placed 
under the supervision of a probation officer), 81 per cent. were 
fined and only 3 per cent. were sentenced to imprisonment or 
penal servitude or Borstal detention. It has only been 
possible within the space available to refer briefly to some of 
the more interesting figures. Readers desiring further 
information must be referred to the statistics themselves 
which are published by H.M. Stationery Office, price 4s. net. 


Rating and Valuation (Postponement of Valuations) Bill. 


AN important amendment to the Rating and Valuation 
(Postponement of Valuations) Bill—the contents of which 
have already been indicated in these columns—has been 
moved by the Minister of Health. The amendment relates 
to London and is on the lines of that moved on the Committee 
stage by Sir Harotp Wesse. It provides that, while the 
valuation lists remain in force, any increase or reduction 
in value attributable directly or indirectly to the present 
emergency, to the extent that the increase or reduction 
(a) is peculiar to a particular hereditament, or (b) affects a 
particular hereditament, and also other hereditaments of a 
comparable character, but does not represent a general 
alteration in the values of all classes or substantially all 
classes of hereditaments in the area, shall, in relation to that 
hereditament, be deemed to be an alteration of the matters 
stated in the valuation list within the meaning of s. 46 (1) 
of the Valuation (Metropolis) Act, 1869, and to be such an 
increase or reduction in value as is referred to in s. 47 of the 
same Act. Section 46 relates to supplemental, s. 47 to 
provisional, lists. This provision is to be retrospective, and 
any such increase or reduction (i) is to be taken into account 
for the purposes of s. 47 notwithstanding that it occurred 
before the beginning of the year, and (ii), if a provisional list 
or a requisition for a provisional list has been made in the 
preceding twelve months in respect of the hereditament, 
is to be taken into account for the purposes of any revision 
under s. 46, notwithstanding that the increase or reduction 
occurred before the beginning of those twelve months. 
The ‘object of the foregoing provisions is to enable certain 





classes of ratepayers in London, whose position has been 
particularly affected by the war, to obtain a revision of their 
assessments, and it will clear up any doubt that might have 
been entertained as to whether or not the war is a “ cause ” 
of some change in the value of a hereditament. 


A Question of Costs. 


In a recent case heard at Bloomsbury County Court, Deputy 
Judge Gorst gave judgment for the landlords of a block of 
flats for two months’ arrears of rent, amounting to £13 16s. 8d., 
against a tenant, and judgment for £15 for the tenant against 
the landlords on a counter-claim in which loss of amenities 
was alleged. The defendant’s costs, as was admitted, were 
being borne by a tenants’ association and it was urged on 
behalf of the plaintiffs that the tenant ought not to be allowed 
to take money from them when she had not actually incurred 
any responsibility in the action. For the tenant it was 
argued that the case was a test action, and, while it was true 
that a tenants’ defence league was providing money for it, 
if the member whom the association had supported succeeded 
on a point of law, costs should be awarded accordingly. In 
the result costs were refused. Giving judgment on the 
counter-claim without costs Deputy Judge Gorst said: “I 
refuse to give [the tenant] costs because she has said that she 
is not herself under any liability for costs.” Both parties 
were granted leave to appeal. 


Recent Decisions. 

In Mellor and Others v. Australian Broadcasting Commission 
(The Times, 23rd February), the Judicial Committee of the 
Privy Council (Lorp Maveuam, Lorp Porter and Sir 
GrorRGE Rankin) upheld a decision of the Supreme Court of 
New South Wales to the effect that the performance and 
broadcasting by the respondents of certain musical words 
had been done with the licence or implied consent of the 
appellants, and that for the purpose of the guarantees set 
out in pamphlets referring to musical works published by the 
appellants and circulated by the appellants to bands and band 
organisations, no distinction was to be drawn between the 
exclusive right to perform to an assembled audience and the 
exclusive right to perform by means of a broadcast. 


In Wilson v. London Midland and Scottish Rly. Coy. (The 
Times, 29th February) the Court of Appeal (Sir Wi_rrip 
GREENE, M.R., and MacKinnon and Ciavuson, L.JJ.) upheld 
a decision of Srmonps, J., 56 T.L.R. 217, to the effect that the 
respondents were entitled to send out stamped proxies in 
the names of the directors holding at least £2,500 worth of 
stock in order to secure a quorum of votes at the annual general 
meeting, and that they were under no statutory duty to send 
out proxies to smaller stockholders ; and that a director of a 
railway company was not disqualified from office by the 
fact that he was a shareholder in or a director of a company 
contracting with the railway company provided that, being a 
director, he did not vote on such contracts. 


In Liffen v. Watson (The Times, 1st March) the Court of 
Appeal (SLesser, Luxmoorr and Gopparp, L.JJ.), ordering 
a new trial, limited to the question of damages, of an action 
in which the plaintiff claimed in respect of personal injuries 
sustained while being driven. in the defendant’s taxi-cab. 
intimated that where a domestic servant was paid a weekly 
wage and entitled to board and lodging, the loss of the latter 
was to be taken into account in estimating the compensation 
to which she was entitled. 

In Re Wells’s Will Trusts; Public Trustee v. Wells (The 
Times, lst March), Simonps, J., held that an annuity given by 
the testator to his widow during her life or widowhood “ clear 
of all deductions ” was not payable free of income tax. See 
Lethbridge v. Burton, 15 Beav. 334; Sadler v. Rickards, 
4 K. & J. 302: Gleadow vy. Leatham, 22 Ch. D. 269. 
Re Cowlishaw [1939] 1 Ch. 654 not followed. 
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Courts (Emergency Powers) (No. 1) 
Rules, 1940. 


THESE rules, which come into force on 11th March, amend 
rr. 8 and 15 and insert a new r. 15a in Pt. II, “ High Court,” 
of the Courts (Emergency Powers) Rules, 1939, made under 
the Courts (Emergency Powers) Act, 1939. There are also 
two small amendments in Forms 1 and 3. These rules appear 
in full on p. 171 of this issue. 

Rule 8 is given two new paragraphs ((5) and (6)). Para- 
graph (5) creates an exception to the old paras. (2) and (3), 
which provide that if the defendant does not enter an appear- 
ance, the plaintiff may, after judgment, apply for leave to 
proceed. The reason for the words “ after judgment ”’ was 
no doubt that the plaintiff would be entitled to enter judgment 
in default of appearance under Ord. 13 not only ex parte 
but without any proceedings before a master, and therefore 
the application for leave to enforce the judgment could not 
conveniently be made till after judgment. This reasoning 
does not apply to those cases where the plaintiff cannot 
enter judgment in default of appearance without the leave 
of the court or a judge, for in such cases the application for 
leave to proceed could be dealt with by the master when 
he deals with the application for leave to enter judgment. 
These cases include (a) proceedings by a mortgagee for 
payment of moneys secured by a mortgage or for delivery 
of possession of the mortgaged property by the mortgagor 
(Ord. 13, r. 17, which refers to Ord. 55, r. 5a) ; and (b) money- 
lenders’ actions (Ord. 13, r. 16). See also Ord. 13, rr. 12 
and 15, and Ord. 15, r. 1. 

In these cases, where the defendant neither enters an 
appearance nor gives a counter-notice (r. 8 (2)), the new 
para. (5) enables the master to give leave to proceed when 
he deals with the application for leave to enter judgment. 
The master is in a position to do this, because the defendant 
has had due notice of his rights under the Act in Form 1, 
which was served on him with the writ under r. 8 (1).- 

Where the defendant gives a counter-notice under r. 8 (3), 
he must have given an address for service, and he will receive 
in due course, under the R.S.C., notice of the time and place 
when the application for leave to enter judgment will be 
heard. Under the new paragraph the plaintiff may give him 
notice (in Form 3) of his intention to apply at the same time 
for leave to enforce the judgment. Alternatively, if no such 
notice is given, the plaintiff may, at any time after judgment, 
take out a summons for leave to proceed (in Form 4). 

The new para. (6) applies r. 8 to originating summonses. 
Under Ord. 55, r. 5a, a mortgagee may commence an action 
by originating summons for the payment of moneys secured 
by a mortgage or for delivery of possession of the mortgaged 
land by the mortgagor. If an order is made for the payment 
of the moneys, it is an order under subs. (1) of the Act, 
which cannot be enforced without leave. If an order is 
made for delivery of possession by the mortgagor by reason 
of a default in the payment of money, it is an order within 
subs. (3) of the Act, as amended by s. 2 of the Possession of 
Mortgaged Land (Emergency Provisions) Act, 1939, and 
cannot be enforced without leave. In these and other 
cases where an order made in an action commenced by 
originating summons falls within subs. (1) or (3), the new para. 
(6) enables a notice in Form 1, with a form of counter-notice, 
to be served on the defendant with the originating summons. 

Rule 15 is given three new paragraphs ((5), (6) and (7)). 
Rule 15 deals with applications under subs. (2) (a) for leave 
to exercise a remedy by way of levying of distress, the taking 
possession of property, the appointment of a receiver, re-entry, 
the realisation of a security, the forfeiture of a deposit, the 
serving of a demand under s. 169 (1) of the Companies Act. 
Any one of these remedies may (apart from the Act) be 
available by self-help, and in those cases the application for 
leave must, as provided in r. 15 (1), be by originating summons, 





But some of these remedies may also be available by means 
of or in connection with legal proceedings. For instance, 
a mortgagee who takes proceedings by originating summons 
under Ord, 55, r. 5a, for delivery of possession of the mortgaged 
land by the mortgagor can do so without leave under the Act 
by virtue of proviso (d) to subs. (2), which prevents the sub- 
section from affecting the institution or prosecution of any 
proceedings for the recovery of possession of land. When, 
however, he has obtained an order for possession, it will 
usually be of no practical use to him unless he not only has 
leave to enforce it under subs. (3), but also has leave under 
subs, (2) (a) (iv) to realise his security by selling the property. 
The new para. (5) prevents the application under the Act 
and the proceedings for possession from being assigned to 
different Chancery judges. The new para. (6) avoids the need 
for a separate originating summons and enables the plaintiff 
to apply for leave to realise the security at the time when the 
order for delivery of possession is made, and to give the 
appropriate notice to the defendant either by incorporating 
it in the originating summons by which the proceedings for 
possession are commenced or by a summons in the course of 
the proceedings before or after judgment. 

Paragraph (6) is wide enough to cover property other 
than land. It may be, for example, that a person who claims 
the return of goods under a pre-war hire-purchase contract 
and succeeds in the action could not issue a warrant of delivery 
of possession of the goods without having obtained leave at 
some stage under subs. (2) (a) (ii) to exercise a remedy by 
way of taking possession of the property. If so, the new 
paragraph enables him to apply for leave by means of a 
summons in the course of the proceedings instead of issuing 
a separate originating summons. 

Paragraph (7) relates to district registries. Under Ord. 55, 
r. 9A, an originating summons for certain kinds of relief 
relating to mortgaged- land may be issued out of a district 
registry within the district in which the land is situated. The 
new para. (7) extends this power to an originating summons 
under the Act relating to land within the district of the 
district registry, e.g., for leave to distrain for rent or to take 
possession of or realise mortgaged land. It does not extend 
to an application for leave to commence a foreclosure action 
under subs. (2) (b), but presumably it does not cut down the 
existing wide powers enjoyed by the Liverpool and Manchester 
Registries. 

No appearance to the originating summons is required 
and the hearing will be before the District Registrar (unless 
it is adjourned to the judge or transferred to London). 

The new power would be more effective if it were followed 
up by an extension of the districts of the district registries so 
as to bring all premises in the provinces within the district o 
one district registry or another. ’ 

The new r. 15a deals with the service of all notices and 
summonses under the Act in the High Court. Personal 
service is to be the general rule, subject to exceptions. 
Substituted service is allowed (para. (1)). Acceptance of 
service by a solicitor is dealt with in paras. (2) and (3). 
Service at the address for service is allowed by para. (4) by 
the use of Forms 3, 4 or 7, if the defendant has filed a counter- 
notice, but only before judgment (Form 3 or 7), if the defendant 
has entered an appearance, and not after judgment (Form 4). 
The plaintiff can avoid using Form 4 by serving Form 1 with 
the writ, but if he has not done so, he may get judgment 
without the defendant having had notice of his rights under 
the Act. By that time the defendant, even if he had entered 
an appearance, may have left his address, and his solicitor’s 
retainer may be at an end. For these reasons, presumably, 
Form 4 must, except after a counter-notice, be served 
personally or by substituted service. Paragraph (5) authorises 
service in the case of vacant possession by posting the 
document on the premises as under Ord. 9, r. 9. Paragraph (6) 
enables service to be dispensed with altogether in three very 
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limited classes of case—surrender by the mortgagor, or where 
the mortgagee has already obtained leave under the Act at 
an earlier stage in proceedings relating to the same premises, 
Paragraph (7) enables service to be dispensed with when the 
person to be served is an enemy within the meaning of the 
Trading with the Enemy Act, 1939. The definition is to be 
found in s. 2 of that Act, and covers enemies in Germany, 
but not, for example, Germans resident in England. Obviously 
the benefit of the Act was not intended for an enemy in 
Germany. 

If at this stage it were thought fit to re-issue the principal 
rules, as amended, in a consolidated form, it would be a great 
convenience to practitioners. 








The Truck Acts. 


THE number of persons who may be affected by the decision 
of the majority of the House of Lords in the case of Pratt v. 
Cook, Son & Co. (St. Paul’s), Lid. (p. 167 of this issue), justifies 
a consideration of it in the light of the scheme of the Truck 
Act, 1831. This Act only applied to * artificers ** in certain 
specified trades, but, by s. 2 of the Truck Amendment Act, 
1887, it was made to apply to “ workmen ”’ as defined by 
s. 10 of the Employers and Workmen Act, 1875, and, although 
domestic servants are expressly excluded, it is possible that 
the Truck Acts will add to the cases which deal with the 
question as to who in Jaw is a “ manual labourer.” 

The object of the Act of 1831 is, subject to some limited 
exceptions, the scope of which was in issue in the case under 
consideration, to render illegal and void all contracts to pay 
and payments of wages otherwise than in current coin of the 
realm. This is achieved by s. 1 and s. 3. respectively. 
Section 3, which deals with payments, unlike s. 1, which is 
confined to contracts of hiring, is expressly stated to be 
subject to exceptions mentioned later in the Act. Any 
indirect evasion of these sections is prevented by s. 2, which 
is directed against the so-called “ tommy shop,”’ and invalidates 
any provision in a contract between employer and workman 
concerning the place where, manner in which or person with 
whom the whole or any part of the latter’s wages shall be 
spent. The scheme is made foolproof by ss. 5 and 6, which 
prohibit any set-off by an employer in an action brought by 
his workman for the recovery of money due as wages in 
respect of goods received on account of wages or supplied in 
any shop in the profits of which the employer is interested, 
and by depriving an employer of any action against his 
workman for or in respect of such goods. Section 4 gives 
a workman a right of action against his employer for the 
recovery of so much of his wages as has not been actually 
paid in current coin of the realm, and s. 9 imposes a penalty 
on employers entering into contracts declared illegal by the 
Act. 

The first of the exceptions referred to in s. 3 occurs in s, &, 
which permits the payment of wages in banknotes or by 
cheque drawn on a bank within fifteen miles of the employer's 
place of business with the employee’s consent. The second 


occurs in s. 23, which is divisible into two parts. In the 
words of the marginal note in the statute it contains 


“ particular exceptions to the generality of the law.” The 
first part provides that nothing in the Act is to prevent an 
employer from supplying or contracting to supply his workman 
with certain specified things, namely, medicine or medical 
attendance, fuel, materials, tools or implements to be used 
by the workman in his trade or occupation if he is employed 
in mining, hay, corn or other provender to be consumed by 
any horse or other beast of burden to be used by the workman 
in his trade or occupation, and victuals dressed and prepared 
under the employer’s roof and there to be consumed by his 
workman. It also permits the employer to demise the 
whole or part of a tenement at a rent to his workman. The 
second part permits an employer to make or contract to make 





deductions from his workman’s wages in respect of any 
matters mentioned in the first part or in respect of money 
advanced to his workman “ for any such purpose as aforesaid,” 
provided that, in the ease of fuel, materials, tools or implements 
and hay, corn or provender, such deductions shall not exceed 
their real and true value, and that in any case they shall 
not be made from the workman’s wages unless the agreement 
or contract for such deduction is in writing and signed by 
the workman. By s. 25, “ wages”’ are in effect defined as 
any reward for labour, and, for the sake of completeness, it 
may be added that s. 24 permits an employer to advance 
money to his workman to be contributed to any friendly 
society or hank, for his relief in sickness, or for the education 
of his child, and he may make deductions from his workman's 
wages for the latter purpose without a written agreement. 

It was the construction of the first part of s. 23 which was in 
issue before the Court of Appeal and House of Lords in Pratt 
v. Cook, Son & Co. (St. Paul’s), Ltd. The plaintiff, who was the 
appellant in the House of Lords, was a packer who had been 
employed by the defendants at a wage of 53s. a week, plus 
dinner and tea, which was prepared and consumed on 
the defendant’s premises, and was of the agreed value of 
10s. a week. There was no written agreement between 
the plaintiff and defendant, and, reversing the decision of the 
Court of Appeal [1939] 1 K.B. 364, Lords Atkin, Thankerton, 
Russell and Wright held that the contract and payments 
made thereunder, so far as they were in kind, were illegal 
and void under ss. 1 and 3, and that they were not validated 
by the first part of s. 23, and that accordingly the plaintiff 
had a right of action under s. 4, under which he could recover 
so much of his wages as had not been actually paid to him in 
cash. They agreed with Wrottesley, J., and the Court of 
Appeal, that the appropriate period of limitation was twenty 
years. With regard to the construction of s. 23, Lord Atkin 
considered that the main purpose of the section was to 
authorise deductions from wages and that it was therefore 
necessary to make it clear that the things in respect of which 
deductions could be made could be lawfully supplied or agreed 
to be supplied. Lords Thankerton, Russell and Wright each 
considered that the section dealt with matters external to the 
contract of hiring and presupposed a money wage. Lords 
Atkin and Wright suggested that the first part of the section 
may have been inserted so as to guard against the possibility 
of ss. 2, 5 and 6 being so construed as to render illegal contracts 
in respect of some of the matters mentioned in the section, 
and Lord Russell added that it would be strange if the Legisla- 
ture had authorised 4 contract for the payment of wages, it 
might be wholly in kind, but insisted on a contract in writing 
before any deduction in respect of kind could be made from 
cash wages. Lord Romer dissented on the ground that there 
was no reason for holding that the first part of s. 23 did not 
restrict the operation of s. 1. 

Before concluding with a few comments on the effect of this 
important decision, it may be observed that, in modern 
conditions of large commercial concerns and multiple shops, 
those parts of ss. 5 and 6 which deal with the supply of goods 
to a workman in a shop in the profits of which his employer 
is interested may have some curious results, although they 
only appear to have been dealt with by the courts in connection 
with transactions which involved the workman’s wages. 
Section 23 may limit their scope, and sales on credit by an 
employer to his workmen may be rare, but it seems odd that 
if a workman in a multiple store buys a bottle of medicine in 
the shop on credit he can probably be made liable for the price 
by his employer, whereas if the transaction concerns a suit of 
clothes, his employer may have no legal remedy against him. 
Yet this appears to be the result of the sections. 

Pratt's Case turned on a point which does not seem to have 
been taken before, as the previous decisions on the Truck Acts 
all appear to deal with transactions which fall outside s. 23 
or else with deductions which come within the second part of 
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that section, and a distinction must be drawn between con- 
tracts which provide for a composite wage of money and food 
and those which provide for a deduction in respect of food 
from an agreed money wage. Consequently, even if there is a 
contract in writing between an employer and his workman 
providing for the payment of wages in money and one of the 
items specified in s. 23, it seems that it would be illegal and 
void under the Acts. A lot may depend, therefore, upon the 
form of contract in a particular case. 

Although the point was not in issue before the House of 
Lords, it is to be observed that it was the view of Wrottesley, J. 
[1938] 2 K.B. 69, that it might well be that in order to comply 
with the requirements of the second part of s. 23, the agreement 
for a deduction from the workman’s wages must be signed by 
the workman himself, although Wrottesley, J., did not find 
it necessary to decide the point. 

As a contract providing for a composite wage of cash and 
kind is illegal, it seems that it can only afford evidence as 
to what would have been reasonable wages in an action 
under s. 4, so that the workman can claim more than the 
value of the remuneration in kind if he can rebut this evidence. 
This would appear to follow from the opinion of Lord Wright 
in Pratt’s Case. 

Finally, although the long period of limitation may seem 
hard on employers who have innocently broken the law, 
as the contract is void in its entirety, it is hard to see how 
any other conclusion could have been reached, the action 
being on a specialty which prima facie includes a statute 
within s. 3 of the Common Law Procedure Act, 1833. It is 
possible, however, that the argument which failed in this 
case because it was not one of deduction from a money wage, 
to the effect that the appropriate period of limitation is 
six months under s. 5 of the Truck Amendment Act, 1896, 
which Act is to be construed together with those of 1831 and 
1887, will one day succeed in a case of deductions made in 
contravention of the Acts. It seems, however, that grave 
difficulties may arise from reading s. 5 of the Act of 1896 
into that of 1831, for it goes on to provide that, where the 
workman has consented to or acquiesced in a deduction made 
contrary to the Act, he shall only recover the excess which 
has been deducted over the amount which the court may find 
fair and reasonable. In spite of contrary opinions which have 
been given in the press, it seems that acquiescence by the 
workman is no defence to an action under s. 4 of the Act of 
1831, for he cannot acquiesce in a nullity, although the case 
of Penman v. The Fife Coal Co. [1936] A.C. 49, which 
affirmed this principle does not deal with s. 5 of the Act of 
1896. It need hardly be added that, if on the facts, the 
employer can establish what the defendants failed to do before 
Wrottesley, J., in Pratt’s Case, that the receipts in kind were 
no part of the workman’s wages, he will not be liable to an 
action under s. 4. But his difficulties in so doing will be 
enhanced by the definition of wages contained in s. 25 of the 
Act of 1831. . 








Company Law and Practice. 


A crEpiToR of a company who cannot obtain payment of 
his debt is, as against the company, entitled 


Creditor’s ex debito justitiae to a winding-up order. 
Petition for It is not a discretionary matter with the 
Winding-up court when a debt is established and not 


where Company satisfied, to say whether the company shall 


in Voluntary be wound up or not; that is to say, if 
Liquidation. there be a valid debt established, valid 


both at law and in equity. One does not 
like to say positively that no case could occur in which it 
would be right to refuse it ; but ordinarily speaking it is the 
duty of the court to direct the winding-up” (per Lord 
Cranworth in Bowes v. Hope Life Insurance Company, 11 
H.L.C. 389, at p. 402). But the right to an order ex debito 





Justitiae exists only as against the company and not as against 
other creditors of the company; for the right is not the 
individual right of the creditor but his representative right 
as one of a class. “If a majority of the class are opposed 
to his view and consider that they have a better chance of 
getting payment by abstaining from seizing the assets then 

. . the court gives effect to such right as the majority of the 
class desire to exercise. This is no exception. It is a 
recognition of the right, but affirms that it is the right not of the 
individual, but of the class ; that it is for the majority to seek 
or to decline the order as best serves the interest of their 
class. It is a matter upon which the majority of the unsecured 
creditors are entitled to prevail, but on which the debtor has 
no voice ” (per Buckley, J., In re Crigglestone Coal Company, 
Ltd. [1906] 2 Ch. 327, at p. 332). 

Before the Act of 1929, however, a creditor’s right ex debito 
justitiae to a winding-up order was subject to this exception : 
that if there were a voluntary winding-up in existence the 
creditor had to show that his rights would be prejudiced by 
the voluntary winding-up. Section 197 of the Companies 
Consolidation Act, 1908, provided that “the voluntary 
winding-up of a company shall not bar the right of any 
creditor or contributory to have it wound up by the court 
if the court is of opinion, in the case of an application by a 
creditor, that the rights of the creditor or, in the case of an 
application by a contributory, that the rights of the contribu- 
tories will be prejudiced by a voluntary winding-up.”’ 
Accordingly, if a voluntary liquidation were already in 
progress, a creditor could not claim his order ex debito justitiae 
if he did not show that his rights would be prejudiced (see 
In re Universal Drug Supply Association, 22 W.R. 675; In re 
E. Bishop & Sons, Ltd. [1900] 2 Ch. 254). 

The corresponding section of the 1929 Act (s. 255) differs 
from s. 197 of the 1908 Act in an important respect ; it 
provides that “the winding-up of a company shall not bar 
the right of any creditor or contributory to have it wound 
up by the court, but in the case of an application by a 
contributory, the court must be satisfied that the rights of the 
contributories will be prejudiced by a voluntary winding-up.” 

The section, it will be observed, no longer requires a creditor 
to show that his rights will be prejudiced by the voluntary 
winding-up. It would seem to follow that a creditor is 
entitled ex debito justitiae to a winding-up order notwith- 
standing the existence of a voluntary winding-up; but 
doubts have been expressed whether this was the effect of 
the alteration in the wording of the section. Thus, in Buckley 
on the Companies Act, llth ed., p. 509, it is questioned 
whether a creditor can claim his order ex debito justitiae 
under s. 255, when the voluntary winding-up is a creditors’ 
winding-up, or if it is a members’ winding-up, until the 
twelve months mentioned in s. 230 have expired without 
his being paid. Such doubts have been resolved by the recent 
decision of the Court of Appeal in Re James Millward and Co., 
Ltd. (1940), 56 T.L.R. 330. There the company was in a 
creditors’ voluntary winding-up, and at the meeting of creditors 
held under s. 238 of the Companies Act, 1929, a majority 
in number of the creditors voted in favour of the liquidator 
appointed by the company, and a majority in value voted 
against him. As there was no resolution passed by a majority 
in number and value of the creditors (see Winding-up Rules, 
No. 132), the appointment of the liquidator by the company 
was not disturbed. The petitioner had voted against the 
liquidator appointed by the company, and he subsequently 
presented a petition for the compulsory winding up of the 
company, which the company opposed. In the court below 
the petition was dismissed, but the Court of Appeal reversed 
this decision, and made an order for compulsory winding-up. 
Scott, L.J., in the course of his judgment, said this: ‘‘ The 
Companies Act, 1929, has altered the law with regard to the 
burden of proof which has to be discharged by a creditor 
who desires a compulsory order for winding-up when there 
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is a voluntary liquidation already in progress. He used 
to have to plead that his position as a creditor would be 
prejudiced in some way; otherwise he did not get the com- 
pulsory order. The present Act, by s. 255, explicitly and 
without any ambiguity whatever, removes that burden of 
proof and leaves the position such that the creditor is entitled 
ex debito justitiae to an order . As the law stands to-day, 
the petitioner has not to prove anything beyond the existence 
of the judgment debt, the fact that his debt has not been 
satisfied and his desire for a compulsory winding-up.” 
(Incidentally, I do not think that in his reference in the last 
sentence I have quoted to a judgment debt the learned lord 
justice can have been intending to draw any distinction in this 
respect between a judgment creditor and any other creditor 
whose debt entitles him to bring a petition for winding up.) 

It does not appear from the report of the case that any 
other creditors of the company opposed the making of a 
winding-up order, and accordingly the decision does not, 
I think, affect the principle that whether or not the company 
is in voluntary liquidation a creditor has not, as against 
other creditors, a right ex debito justitiae to a winding-up 
order. As Buckley, J., pointed out in the passage which 
I have quoted above, giving effect to the wishes of the majority 
of creditors is not an exception to the ex debito justitiae right 
of a creditor but an affirmation that it is the right of the 
class of creditors, not of the individual. The Companies Act 
itself provides (see s. 288 of the 1929 Act) that the court 
may, as to all matters relating to the winding-up of a company, 
have regard to the wishes of the creditors or contributories, 
and that in the case of creditors regard shall be had to the 
value of each creditor’s debt, and there is authority that the 
provisions of this section apply when the petition is before 
the court (see Western of Canada Oil Company, 17 Eq. 1) ; 
and it is the practice of the court, in cases where there are no 
special circumstances, to give effect to the wishes of the 
majority of the creditors in deciding whether or not to make 
a ccmpulsory order. The decision of the Court of Appeal 
does not, I think, go further than this: that as against the 
company a creditor is entitled ex debitio justitiae to a winding-up 
order notwithstanding the existence of a voluntary winding-up. 
If a petition presented in such circumstances were opposed 
by a majority of creditors, the court would, it is apprehended, 
still give effect to the wishes of the majority, just as in the case 
of a petition presented when there is no voluntary winding-up, 
and would not make an order contrary to the wishes of the 
majority unless special circumstances were shown, e.g., that 
there were transactions requiring investigation. 

One further point. In Halsbury’s * Laws of England,” 
2nd ed., vol. V, pp. 552-553, after reference to the fact that 
by virtue of s. 255 of the 1929 Act the voluntary winding-up 
of a company does not bar the right of a creditor to have it 
wound up by the court, it is stated that “ where a company 
is being wound up voluntarily or subject to supervision, a 
winding-up petition may be presented by a creditor; but 
the court must not make a winding-up order, unless it is 
satisfied that the voluntary winding-up or winding-up subject 
to supervision cannot be continued with due regard to the 
interests of the creditors or contributories.’”’ The authority 


mentioned for this proposition is s. 170 (2) of the Act. That 
subsection provides as follows: ‘* Where a company is being 
wound up voluntarily or subject to supervision ... a 


winding-up petition may be presented by the Official Receiver 
attached to the court, as well as by any other person authorised 
in that behalf under the other provisions of this section 
[i.e., creditors or contributories], but the court shall not make 
a winding-up order on the petition unless it is satisfied that the 
voluntary winding-up or winding-up subject to supervision 
cannot be continued with due regard to the interests of the 
creditors or contributories.” 

It will be seen that Halsbury regards the concluding words 
of that subsection as relating to a petition brought not only by 





the Official Receiver but by any other person entitled, e.g., a 
creditor. There does not appear to be any reported case on the 
point, and I should have thought that as a matter of construc- 
tion of the subsection it would be difficult to contend that the 
words related to a petition brought by any other person than 
the Official Receiver ; however this may be, the interpretation 
of the subsection adopted in Halsbury is not, I think, consistent 
with the decision in Re James Millward & Co., Ltd., supra, 
namely, that a creditor is entitled ex debito justitiae to a 
winding-up order as against a company notwithstanding that 
the company is already in voluntary liquidation. As betwee 
the creditor and the company the existence of a voluntary 
winding-up is irrelevant. 








A Conveyancer’s Diary. 
Ir is clear law that a person who feloniously kills another 
cannot take benefits which would other- 


Felons and wise accrue to him from the decease of 
the Estates his victim. ‘No person can obtain or 
of their enforce any rights resulting to him from 
Victims. his own crime. The human mind revolts 


at the very idea that any other doctrine 
could be possible in our system of jurisprudence” (per 
Evans, P., Ln the Estate of Crippen [1911] P. 108, at p. 112. 
The general principle applies whether the death of the victim 
is due to murder or to manslaughter (Jn bonis Hall [1914] P. 1). 
A similar principle applies in regard to suicide while of 
unsound mind, though, of course, in that case the benefit in 
question cannot arise under the will or intestacy, for a man 
cannot succeed to himself on his own death. In the suicide 
cases it applies to contractual rights which would accrue 
by the death (see Beresford v. Royal Insurance Co. [1938] 
A.C. 586). The principle is that a man ought not to be allowed 
to have recourse to a court of justice to claim a benefit from 
his crime, whether under a contract or a gift (per Lord Atkin, 
thid., at p. 598). 

The rules for working out this principle are, however, not 
so satisfactory. The first great question is how the fact of 
the crime is to be proved in the civil court. In The Prince of 
Wales, etc., Assurance Co. v. Palmer, 25 Beav. 605, the facts 
were as follows: Palmer, the well-known Rugeley murderer, 
insured his brother's life with the idea of murdering him and 
getting the proceeds. Palmer was later tried and hanged for 
other murders. The coroner's jury sat upon his brother 
and appears to have decided that Palmer murdered his brother 
and that he did so with the fraudulent intention of getting 
the policy money. In the action by the insurance company 
to have the policy declared void as being fraudulently obtained, 
the court held that in view of the findings of the coroner's 
jury the onus was on those who challenged the facts so 
found to prove their case, which they had not done. The 
question is whether the findings of a coroner’s jury or the 
conviction of a person for felony are evidence in other pro- 
ceedings of the facts found or of the commission of the crime, 
or whether they are only evidence that there were such findings 
or that the person was convicted. In Crippen’s Case the 
proceedings occurred in the Probate Division, where the next- 
of-kin of Mrs. Crippen (the victim) moved for letters of 
administration to Mrs. Crippen’s estate, she having died 
intestate. Her opponent was the executrix of Crippen, she 
claiming a grant as the personal representative of Crippen, 
who would, in ordinary circumstances, have been the person 
entitled to the grant. The court granted letters of admini- 
stration to the applicant. Counsel for the respondent said 
that it was incumbent on the applicant to prove in that court 
that Crippen had murdered Mrs. Crippen. There was 
evidence of the conviction before the court, but no attempt 
was made to re-try the criminal case. Now the limitations 
expressly imposed by the learned President upon his judgment 


are to be noticed. In the first place he based it on the section 
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of the Court of Probate Act, 1857, which gives the court 
power “in special circumstances ” to grant letters of admini- 
stration to someone other than the person prima facie entitled 
to them. He held that ‘special circumstances” quite 
obviously existed here. The consequence is that the rest 
of his judgment is obiter, including the passage cited at the 
beginning of this article, in which he lays down the general 
principle. He also expressed the view that as against a 
person claiming under the murderer the conviction for 
murder was in itself evidence of the murder. He disposed 
of the argument that the conviction was “res inter alios 
acta,” and that therefore ** alteri nocere non debet,” by saying 
that there was no question of another person being injured 
by the evidence of the conviction, because Crippen’s executrix 
stood there in Crippen’s place, and evidence which would 
have been receivable against him if alive was equally 
receivable against her. It is to be observed that the learned 
President expressly stated in the last paragraph of his 
judgment (on p. 115) that his remarks regarding the admissi- 
bility of the evidence were limited to the case of the felon 
or his legal personal representative claiming. In the Hall 
Case the same considerations applied, because the person 
guilty of manslaughter was herself propounding one of the 
wills, and it gave her the estate of the testator. She was 
dismissed from the suit, but it is by no means clear that 
if someone else had been named executor and had propounded 
a will under which the felon took some benefits the same 
considerations wouid have applied. 

When the case comes to the Chancery Division to decide 
who is beneficially entitled under a will giving benefits to a 
felon it seems doubtful what the position is about the evidence. 
In Re Pitts [1931] 1 Ch. 546, the facts were that a husband 
killed his wife and their infant child and then committed 
suicide. These facts seem to have been found by a coroner’s 
jury, but Farwell, J., appears to have tried the case with 
witnesses, and it is stated in the report that it was established 
in evidence (‘.e., by the evidence in that court) that the husband 
was insane. In Re Sigsworth [1935] Ch. 89, Clauson, J., 
expressly stated that the findings of fact of the coroner's 
jury were inadmissible in the Chancery Division. He also 
said that there was no evidence before him sufficient to enable 
him to find that the person in question murdered his mother 
or even that his mother predeceased him. The learned 
judge so held notwithstanding the findings of a coroner’s 
jury that the son had murdered his mother and that he then 
committed felo de se. In view of this last case, therefore, it 
seems that when the questicn of the beneficial interests 
comes to be tried in the Chancery Division the murder case 
ought to be re-tried, and I am given to understand that 
some such trial occurred last term, though I believe the 
proceedings were compromised. 

There are also some points in the recent cases as to the 
extent of the doctrine. In Re Pitts, Farwell, J., laid down 
that it does not apply where the murderer is insane, as mens rea 
is a necessary ingredient. That case also raised the question 
whether the rule applied to succession upon the intestacy 
of the victim. It had earlier been laid down by Joyce, J., 
in Re Houghton {1915] 2 Ch. 173, that the rule could not apply 
because the succession upon intestacy is prescribed by statute 
and a rule of the courts cannot alter a statute. It was 
unnecessary for Farwell, J., in Re Pitts to decide the point 
because the rule itself was ousted by his finding of fact 
that the murderer was insane, but he did express his opinion 
that the observations of Joyce, J., were incorrect. In 
Re Sigsworth the point came up again, though it seems that 
Clauson, J., did not decide it in a manner so as to create a 
binding precedent, because he had already refused to find 
the murder as a fact. He went on, however, to decide the 
hypothetical question of law for the benefit of the interested 
parties and concluded that he agreed with Farwell, J., and 
not with Joyce, J. It seems, therefore, that the balance of 





judicial opinion is that the main rule applies to succession 
on intestacy. How it is to be applied is a different matter. 
Clauson, J., left open the point whether the murderer was to 
be struck out of the persons whom the Act makes entitled, 
with the consequence that the persons next entitled after 
him would come in, or whether the position was that the 
murderer being the person prescribed by the Act, but also 
being disqualified by the rule of public policy, the estate 
passed to the Crown as bona vacantia. The learned judge gave 
liberty to apply to join the Attorney-General so that the last 
point might be decided, but, so far as the law reports disclose, 
nothing more has been heard of the case. 

The foregoing observations have been inspired by the 
fact that I have recently read a very ingenious detective 
story which turned upon questions which would have been 
tried in the Chancery Division, and accordingly caused me 
to reflect about the whole matter. The actual story itself 
raises one point of some interest. It all turned on the question 
which of two people survived the other. A was the residuary 
legatee of his aunt, whose money went in a different direction 
if he predeceased her. At the end of the book it turns out 
that the aunt had died quite unexpectedly, and that the 
murderer’s whole plan was thrown out of gear. Owing to 
the nobility of the parties, the one who would have taken 
the aunt’s property (although innocent of the crime) felt 
that she could not touch it, and accordingly the aunt’s money 
passed under A’s will. The legal point is this, however. 
How would the necessary facts have been established in the 
Chancery Division? In the first place one has to remember 
s. 184 of the Law of Property Act, which provides that * in 
all cases where after the commencement of this Act two or 
more persons have died in circumstances rendering it 
uncertain which of them survived the other or others, such 
deaths shall (subject to any order of the court) for all purposes 
affecting the title to property be presumed to have occurred 
in order of seniority and accordingly the younger shall be 
deemed to have survived the elder.” This section is usually 
supposed to apply only to the case of persons dying owing to 
the same catastrophe, but it is clear from its wording that it 
would apply to the case under discussion as well. Accordingly, 
there is a presumption of law that A survived his aunt. 
A has, however, to prove his case, because it is quite clear 
that the onus is on a legatee to show that he survived the 
testator: Re Aldersey [1905] 2 Ch. 181. In the absence of 
any other evidence the presumption would cause A to prevail ; 
but the presumption only applies in the absence of other 
evidence, and accordingly it would be open ‘to the persons 
claiming under the aunt in the event of the aunt surviving 
A to prove the facts necessary to their case. But the onus 
would be on them. Had A been older than his aunt, the 
onus would have fallen the other way. Fortunately, cases 
of murder, or even manslaughter or suicide, do not often afise 
in ordinary practice, but the rule to which I have last referred 
is of considerable practical importance where the legatee 
has disappeared. If it is not known whether he is dead or 
what has become of him, his representatives will have great 
difficulty in establishing his right to a legacy, his title to 
which depends on his having survived the testator who gave it. 








Landlord and Tenant Notebook. 


Tue recently reported decision in Francis v. Squire (1940), 
84 Sor. J. 134, recalls the somewhat 


Non-recurring melancholy history of the covenant to pay 
Outgoings. outgoings and its scope. One issue in the 


action, brought against a tenant covenantor 
on his covenant “ to bear, pay and discharge all existing and 
future rates, taxes, assessments, duties, impositions, and 
outgoings whatsoever imposed or charged upon the demised 
premises, or on the owner or occupier, or payable by either, 
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in respect of them, except the landlord’s property tax” by 
a landlord called upon to pay £133 13s. 3d. for works executed 
under the Private Street Works Act, 1892, was neither argued 
nor abandoned by the defendant. He was constrained to 
admit that on the authorities as they stood the High Court 
would be bound to rule against him, but desired to keep the 
point open in the event of an appeal. 

Looked at from one point of view, the history referred to 
has shown how the ingenuity of draftsmen can keep pace 
with the inventive faculties of Parliament. It would appear 
that by now the form of covenant to be found in most leases 
will, roughly speaking, render the covenantor liable for any 
demand by any local authority, unless the statute authorising 
the demand makes some special provision about contracting 
out. Thus the reason why the words “upon the demised 
premises” in the above-cited covenant are followed by the 
words “or on the owner or occupier, or payable by either, 
in respect of them” is that at one time a distinction was 
drawn between demands for money charged on the premises 
and those charged on some person in respect of the premises. 
Whether that distinction be valid or not is merely of academic 
interest when the modern form of covenant is used. Indeed, 
as long ago as Payne v. Burridge (1844), 12 M. & W. 729, 
in which a tenant was held liable, by virtue of a covenant 
to pay and discharge all rates, duties, levies, assessments and 
payments rated, levied or assessed upon or payable in respect 
of the demised premises, to reimburse his landlord for 
apportioned paving expenses (recovered under a local Act), 
Pollock, C.B., gave judgment in the covenantee’s favour 
without any hesitation. 

Nevertheless, the position of a tenant called upon to pay 
for an improvement to his landlord’s premises, whether in the 
shape of street paving or the abatement of some nuisance, is 
bound to evoke judicial sympathy. Thus in Thompson v. 
Lapworth (1868), L.R. 3 C.P. 326, when a tenant bound by 
a comprehensive covenant was sued for the cost of paving 
expenses collected from his landlord under the Metropolis 
Management Amendment Act, 1862, it was contended that 
the “ duties ’’ in the “ all taxes, rates, duties and assessments 
taxed, assessed or imposed on the tenant or the landlord ” 
was never meant to cover what was exceptional or occasional, 
but was limited to duties or assessments accruing from year 
to year. ‘The argument,” admitted Willes, J., in his 
judgment, “is a strong and captivating one, and one to 
which I might have yielded if it had not been excluded by 
decisions which ought to bind us. I think it is excluded by 
the case of Payne v. Burridge . Most of the nineteenth 
century cases were shortly reviewed in Brett v. Rogers [1897] 
1 Q.B. 525. 

Karly in the present century a case came before the Court 
of Appeal. In Foulger v. Arding [1902] 1 K.B. 700 (C.A.) it 
appeared that a Divisional Court had set aside a deputy 
county court’s judgment in favour of the tenant, not because 
it succumbed to the temptation resisted by Willes, J., but 
because it recognised a somewhat fine distinction on the 
facts. These were, first, that the covenant, though extremely 
verbose, omitted the word “ duties”? and did not contain 
the word “ outgoings’; secondly, it was not a case of street 
works or the like, but of abating a nuisance due to defective 
sanitary accommodation. But the covenant did speak of 
“impositions ” and the Court of Appeal could see no reason 
for the distinctions. If anything, said Romer, L.J., the 
connotation of the latter word seemed larger. 

It is, however, of interest that the learned lord justice 
also said: “ Speaking for myself, I am disposed to regret 
that the line to which the decision in Tidswell v. Whitworth 
(1867), L.R. 2 C.P. 326, pointed has not been followed... 
but undoubtedly the tendency of subsequent decisions has 
been in the opposite direction and the general current of 
decision has been in favour of the landlord and not in favour 
of restricting the meaning of such covenants. In particular 





I am disposed to regret the line of authorities which has 
given such an extensive meaning to the term ‘ duties’ in 
covenants of this kind ; but it is too late, even for this court, 
to alter what is now practically settled law on the subject.” 

At the same time the learned lord justice recognised, as 
did Collins, M.R., that there might be matters which such a 
covenant could not be said to contemplate. “Such an 
extreme case,” said the latter, “as an obligation to pull 
down and rebuild the premises is so far outside of anything 
that can possibly be conceived of as being within the con- 
templation of the parties that it is necessarily excluded from 
the meaning of words which might otherwise have been wide 
enough to include it.” 

The contemplation test is never a very satisfactory one, 
based as it is on the assumption that the parties not only 
contemplated something but contemplated the same thing. 
The hypothetical case of a demolition order has not occurred, 
probably because legislation provides for allocation of the 
burdens in these cases; on the other hand, the plausible 
argument that the nature of the work to be done was not the 
only matter to be taken into account when deciding what 
was contemplated, but that such matters as length of term 
and amount of rent might be considered when construing 
the covenant, has been rejected. In Stockdale v. Ascherberg 
[1903] 1 K.B. 873, a landlord, ordered by the district council 
to take up and relay a drain in the demised premises, recovered 
the cost, £83 10s., from the tenant who had hardly begun 
a three years’ tenancy at £55 a year, but had covenanted to 
pay outgoings. Likewise, in Re Warriner, Brayshaw v. 
Ninnis [1903] 2 Ch. 367, drains were reconstructed at a cost 
of £118, ultimately recovered from the tenant whose rent 
was £54 a year and whose term was again three years. 

At about the same time a Divisional Court decided in 
Lumby v. Faupel (1903), 51 W.R. 522, that road charges for 
work done before the lease commenced could not be 
recovered under a covenant to pay outgoings though there 
had been no apportionment till after the term had started. 
But from the point of view of the course adopted in Francis v. 
Squire, the case is interesting because of Alverstone, L.J.’s 
reference to “ the difficulty of attempting to go through this 
maze of cases and endeavouring to lay down some distinct 
and definite rule which will reconcile them all; I believe it 
would be quite impossible to do so, and it is certainly high 
time that, either by a decision of the House of Lords or by 
legislation, there should be put an end to this tangle in which 
parties are placed by various decisions.” As the tenant in 
the recent decision lost on the other point (not strictly a 
landlord and tenant one), it is possible that Lord Alverstone’s 
wish may be posthumously fulfilled in the near future, i.e., by 
a decision of the House of Lords. As far as legislation is 
concerned, modern statutes frequently provide for the sharing 
of such burdens as the cost of installing fire escapes in such 
proportions as seems “just and equitable,” but the older 
enactments have not been disturbed. 

Channell, J., sitting with Alverstone, L.C.J., in Lumby v. 
Faupel, said: “the real thing that ought to be done to 
prevent these difficulties is that tenants should take a little 
trouble about the preparing of their leases. In point of fact 
the tenant nearly always allows the landlord’s solicitor to 
prepare the lease for the sake of expense,” etc. This may be 
regarded as a counsel of perfection, the adoption of which 
would involve a considerable reduction in the judiciary. 

There is, indeed, another consideration which claims 
attention and respect. In considering what was contemplated 
it is fair to examine whether the lease does not reflect the 
landlord’s intention to obtain so much from the property, 
so much being possibly far less than he would obtain if there 
were no tenant’s covenant to pay outgoings but the rent 
were higher. ‘‘ Where the words are sufficient,” said 
Wright, J., in Smith v. Robinson [1893] 2 Q.B. 53, “‘ we must 
hold the governing intention to be that the owner shall get 
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his rent clear of all deductions.” Lord Alverstone applied 
the same test in George v. Coates (1903), 88 L.T. 48. 

The most recent case which has been reported arose, like 
Francis v. Squire, under the Private Street Works Act, 1892. 
Lowther v. Clifford [1927] 1 K.B. 130 (C.A.) would be one of the 
decisions which would have to be overruled if the tenant is 
ultimately to succeed. 








Our County Court Letter. 

WARRANTY OF CATTLE. 
In a recent case at Lichfield County Court (Robinson v. 
Cliffe) the claim was for £99 17s. as damages for breach of 
warranty. The plaintiff's case was that in December, 1938, 
he required some milking cows, and he inspected four at the 
defendant's farm. These were represented to be December 
calvers, as service had taken place in March. The plaintiff 
was also informed that the cows were “ right and straight,” 
which meant that they were free from blemish and disease. 
The sum of £112 was accordingly paid for the four cows, 
but they did not calve until February and March, and after 
calving they developed mastitis, i.e., udder trouble of long 
standing. The cows were ultimately sold for from £12 to 
£15 each, and credit had been given for £54 in arriving at the 
amount claimed. The cost of keep was 14s. each from the 
date of purchase until calving, and the transport had cost 
£1 7s., and the veterinary surgeon’s fee was £1 Ils. 6d. 
The defendant’s case was that he had informed the plaintiff 
that the time of calving was doubtful, as the bull had been 
running with the herd. It was true that there had been 
mastitis in the herd, but that was in April and July. In 
October a certificate of the Ministry of Agriculture showed 
that the herd was free. His Honour Judge Ruegg, K.C., 
held that the defendant had said that the cows were December 
calvers. If they had calved early in January no breach of 
warranty weuld have occurred, but March was too late. 
The term “right and straight’ did not mean that the 
animals would always remain so. Although the cows might 
have had mastitis previously, they had recovered at the time 
of sale, and, as they were then “right and straight,” the 
plaintiff failed on that issue. The plaintiff succeeded, how- 
ever, on the issue as to the time of calving, and was entitled 
to judgment in respect of a full month and the cost of keep 
in February and part of March. Judgment was given for the 
plaintiff for £24 and costs. 


RECENT DECISIONS UNDER THE WORKMEN’S 
COMPENSATION ACTS. 
LUMP SUM FOR LOSS OF EYE. 
In Wilson v. Brett, at Northampton County Court, the 
applicant was aged forty-three, and had lost the sight of the 
right eye while hedge-cutting in April, 1939. After the 
accident the applicant returned to the respondent’s empley- 
ment, and received 36s. a week as wages and 4s. 9d. as com- 
pensation. In July it was proposed to redeem the weekly 
payments by the payment of £125, but a difficulty arose on the 
question of the sight of the left eye, e.g., if the latter were 
swished by acow. The subsequent medical evidence was that 
the left eye was unaffected by the accident and would remain 
so. The pre-accident wages were 45s. a week and the total 
amount paid in compensation (in December) was £8 IIs. 
His Honour Judge Hurst approved an agreement to settle on 
payment of £125 and £14 14s. in respect of legal and medical 
expenses. 
THE SCOPE OF THE SILICOSIS SCHEME. 

In Hollis v. Cupola Mining & Milling Co., Ltd., at Buxton 
County Court, the applicant was a quarryman, and he claimed 
an award of 15s. a week from the 7th February, 1939, in 
respect of silicosis contracted during his employment. This 








had involved boring through chert, and the dust from the 
boring process went up, through the nostrils and mouth, to 
the lungs. The respondents’ case was that limestone quarries 
(such as that at which the applicant had been employed) 
were not within the Various Industries (Silicosis) Scheme, 1931, 
and that a disease contracted therein was not an industrial 
disease in respect of which compensation could be awarded. 
His Honour Deputy Judge Tinsley Lindley held that the 
applicant was entitled to the benefit of the scheme. An 
award was made, as asked, with costs. 








Reviews. 


The Building Societies Act, 1939. By C. STANLEY FIsHER, 
T. P. Downey and A. KE. Surimpton, Solicitors of the 
Supreme Court and members of the Legal Advisory 
Committee of the Building Societies Association. 1939. 
Demy &vo. pp. xvi and (with Index) 184. London: Franey 
and Co., Ltd. Price 12s. 6d. net. 


The purpose of this book is to discuss the effect of the 
Building Societies Act, 1939, upon the law and practice of 
building societies. The three authors have placed their 
specialised knowledge at the disposal of their readers, and 
have produced a workmanlike guide to a subject of some 
intricacy. 


The Prevention of Fraud (Investments) Act, 1939. By L. J. 
Morris Situ, B.A., LL.B., B.C.L., of Gray’s Inn, Barrister- 
at-Law. 1940. Demy 8vo. pp. vii and (with Index) 171. 
London: Jordan & Sons, Ltd. Price 10s. 6d. net. 

The above Act constitutes a fresh departure for the law, 
which has hitherto allowed what Parliament has now held 
to be too much latitude to share-pushers. There is, therefore, 
as yet no authoritative guidance as to the interpretation of the 
various provisions of the Act. The learned author has 
accordingly discussed and analysed its provisions in the form 
of a consecutive narrative, instead of annotating its sections. 
The conclusions reached are supported by relevant decided 
cases, which are cited in footnotes, and will be a useful guide 
to many persons and bodies interested in the buying and 
selling of securities. 


Books Received. 


Limitation of Actions. A complete practical Examination of the 
Law of Limitation of Actions as consolidated and revised by 
the Limitation Act, 1939. By C. H. 8. Preston and 
G. H. Newsom, of Lincoln’s Inn, Barristers-at-Law. 1940. 
Demy 8vo. pp. lvili and (with Index) 480. London: The 
Solicitors’ Law Stationery Society, Ltd. Price 32s. 6d. net. 

Among the Balance Sheets. By the Editor of *‘ Finance and 
Commerce’ in “ The Accountant.” 1940. Demy 4to. 
pp. 155. London: Gee & Co. (Publishers), Ltd. Price 
17s. 6d. net. 

The Excess Profits Tar. By H. EK. Seep, A.C.A., A.S.A.A. 
1940. Demy 8vo. pp. xix and (with Index) 188. London : 
Gee & Co. (Publishers), Ltd. Price 10s. 6d. net. 

Paterson's Licensing Acts with Forms. By E. J. Haywarp, 
O.B.E., Clerk to the Justices for the City of Cardiff, and 
C. R. Raymonp-Bonp, Clerk to the Justices for the Gore 
(Middlesex) Petty Sessional Division, solicitors of the 
Supreme Court. Fiftieth Edition, 1940. Crown 8vo. 
pp. exxx, 1486 and (with Index) 177. London : Butterworth 
and Co. (Publishers), Ltd. Price 22s. 6d. net. 

Outlines of Local Government of the United Kingdom. By 
Joun J. Cuarke, M.A., F.S.S., of Gray’s Inn, Barrister- 
at-Law. Fourteenth Edition, 1940. Crown 8vo. pp. x and 
(with Index) 369. London : Sir Isaac Pitman & Sons, Ltd. 
Price 5s. net. 
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To-day and Yesterday. 
LEGAL CALENDAR. 
4 Marcu.—On the 4th March, 1432, John Stafford, Bishop 
of Bath and Wells, became Lord Chancellor. 
He was afterwards Archbishop of Canterbury. 
5 Marcu.—On the 5th March, 1796, Lord Chancellor 
Loughborough gave judgment in the important 
case of The Past Overseers Society of the Joint Parishes of 
St. Margaret and St. John the Evangelist v. Reed, Handley 
and Byfield. The subject-matter was a common horn tobacco 
box which originally cost 4d., and which the society claimed 
was its property. The decree was: ‘‘ That the Tobacco-box 
and cases should be restored to the plaintiffs: that the 
defendants should pay the costs of the suit in that Court 
and that the defendant Reed should pay the plaintiffs their 
costs at law.” The costs, which were cheerfully raised by 
subscription, amounted to over £300. 
6 Marcu.—On the 6th March, 1757, a gale of extraordinary 
violence blew down a chimney stack at 
Worcester Town Hall during the Assizes. The debris crashed 
through the ceiling of the court where the civil cases were 
being heard. Mr. Justice Wilmot was unhurt, but six people 
were killed, including the usher and an attorney. Four 
counsel were injured, but not seriously. One saved himself 
by promptly slipping under the table. Another was jammed 
in by the rubbish for some time. Several people were 
trampled on in the stampede to leave the building, and the 
business of the Assizes was suspended. 
7 Marcu.—On the 7th March, 1617, Francis Bacon received 
the Great Seal as Lord Keeper. The King put it 
into his hands about midday and he on his knees acknowledged 
the constant kindness which had conducted him step by step 
to this honour. James spoke graciously of his previous 
services and gave him four admonitions: (1) To restrain 
the jurisdiction of Chancery within its true limits; (2) Not 
to put the Great Seal to letters patent without due con- 
sideration ; (3) To retrench all unnecessary delays: and 
(4) That justice might pass with as easy charge as might be. 
8 Marcu.—In the years before the last war Bottomley 
often arranged his cases in court so that 
he himself appeared in person and F. E. Smith represented 
his associates on his companies. He did this when he was 
prosecuted at the Guildhall in the City of London for 
irregularities in connection with Selected Gold Mines of 
Australia, Ltd. The hearing lasted from December, 1908, 
to March, 1909. It was twice interrupted, first when 
Alderman Sir George Smallman was taken ill, and later 
when Alderman Sir Horatio Davies also took to a sick bed. 
Finally, on the 8th March, Alderman Sir James Ritchie took 
over. Four days later he dismissed the summons amid loud 
cheers from Bottomley’s adherents. 
On the 9th March, 1824, Commander Percy 
Grace court-martialled on board the 
* Queen Charlotte” at Portsmouth. He was charged with 
applying to his own use goods taken from the French schooner 
“Caroline” while he commanded the “Cyrene,” with 
unofficerlike conduct in bringing aboard a mulatto slave boy 
at Prince’s Island, and with flogging members of his crew 


9 MARCH. 
Was 


without entering the punishments in the log-book. The 
first two charges were held frivolous and vexatious. The 


third was found partly proved and he was admonished 
* to be more circumspect in future.” 
10 Marcu.—On the 10th March, 1842, Robert Goldsborough 
was acquitted at York Assizes of the murder 
of William Huntley, who had vanished twelve years before 
shortly after receiving £85 16s. 4d., the proceeds of a Chancery 
suit. The prisoner, who was the last person seen with him, 
had spread the story that he had gone to America, but he did 
not escape strong suspicion, for he seemed to have more 





money than usual. The trial came when a skeleton was dug 
up in the bank of a stream, the large skull and a peculiar 
protruding tooth showing it to be Huntley’s. 

THe Week's PeRsonaLiry. 

John Stafford was Chancellor for nearly eighteen years, 
a longer period than any of his predecessors. He was not 
a great man, but he was learned, industrious, sensible and 
safe. At Oxford he had taken the degree of Doctor of Civil 
Law, he had practised as an advocate in Doctors’ Commons 
and he had been promoted to be Dean of the Arches. One 
of the Acts of Parliament passed in his time and with his 
concurrence was designed to check the wanton filing of 
bills in Chancery for matters determinable by the common 


law. One of his measures still has an influence on our national 
life. It was he who, cordially seconding the liberal intentions 


of King Henry VI, proposed the Act to confirm the foundation 
of Eton College. It was his misfortune that his period in 
office saw a succession of English reverses abroad. France 
was gradually lost to our rule and his eventual fall was brought 
about by a disadvantageous treaty of peace which was 
eventually concluded. By that time he was Archbishop of 
Canterbury. He was succeeded by John Kempe, Cardinal 
and Archbishop of York. He died at Maidstone in Kent two 
and a half years later. 

TALKING oF NosEs. 

During a recent case at the Ipswich Assizes, Mr. Justice 
Charles had some comments to make about the shape of 
his own nose: “I got it fighting,” he said. ‘* It was broken 
twice and was not set right the last time, but it hasn’t spoilt 
my beauty. I am no worse a judge for having a cock-eyed 
nose, that I know of.” A little accident like that wouldn't 
change the course of legal history. Once when Mr. Justice 
Blackburn was trying an action for damages for personal 
injuries and the plaintiff's counsel was expatiating on the 
seriousness of the loss of an eye, he intervened to say: 
“| have lost the sight of an eye and it has not blighted my 
career.” The jury awarded a trifling sum and Blackburn, 
fearing that his remark had influenced them, sent the plaintiff 
a generous cheque. Apropos of noses, Chief Baron Alexander's 
handsome face was only marred by the fact that his nose 
looked as if it had had a large piece chipped out of it. One 
leader said that it reminded him of the Elgin Marbles. 
Serjeant Prime had an extremely long nose. Once when he 
was thrown head first from his horse a countryman helped 
him to rise and asked if he was hurt. On receiving a negative 
answer he grinned and said: “I zee, zur, yer ploughshare 
saved ye.” 

PAYMENT IN KINb. 

It was pleasing to hear that even in war time the Corporation 
of Kingston-upon-Thames were arranging to give their 
new Recorder, Sir Donald Somervell, the Attorney-General, 
at least one of the eighteen sugar loaves to which, under a 
charter of James I, he was entitled on his appointment. 
In the rude plenty of the Middle Ages payment in kind was 
often found more convenient than payment in money. Thus, 
Mr. Justice Arden, in the fifteenth century, was granted an 
annual tun of wine for life, and down to the reign of Elizabeth 
the emoluments of the Lord Chief Justice of England 
included : “‘ Wyne, 2 tunnes at £5 per tunne, £10.” Among 
the recognised perquisites of the French judges in_ the 
fourteenth century were boxes of spices offered to them 
as a graceful acknowledgment by successful litigants. Those 
other perquisites, the white gloves presented to the judges 
on the occasion of a maiden assize, go back to an antiquity 
in which the roots of the custom of giving them are lost. 
It is probably linked with the ceremony attending the 
reversal of the process of outlawry whereby the defendant 
had to attend in person “ and by a present of gloves to the 
judges implore and obtain their favour to reverse it.” 
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Notes of Cases. 
Judicial Committee of the Privy Council. 


Gadadhur Mullick and Others v. The Official Trustee of 
Bengal and Others. 
Lord Thankerton, Lord Romer, Sir George Lowndes, Sir George 
Rankin and Mr. M. R. Jayakar. 
16th January, 1940. 

Hinpu Law —Witt—Creation oF Future Estate — 
WHETHER sUPPORT OF PARTICULAR ESTATE GIVEN BY 
WILE NECESSARY TO VALIDITY OF FUTURE GIFT. 

Appeal from a decree of the High Court, Fort William in 
Bengal, in its appellate jurisdiction (Costello and Panckridge, 
JJ.), affirming a decree of the same court in its original 
jurisdiction (Ameer Ali, J.). 

One, Shib Chandra Mullick, a Hindu, governed by the 
Dayabhaga, died in August, 1866, possessed of considerable 
property, moveable and immoveable, and leaving him surviving 
a widow and a son Rishikesh. By his will he appointed 
Rishikesh and one Dwarkanath Bhanjoo to be “ executors 
and trustees.’ The will, so far as material, bequeathed the 
residue of the estate as to one half (on which no question 
arose) to Rishikesh, and as to the other half in trust for the 
male issue of Rishikesh in equal shares. If, however, Rishikesh 
were to die without issue, or his issue were to die under the 
age of sixteen years without male issue, the second half was 
to be paid to the trustees of the Roopchand Dhur Trust 
Estate. In January, 1873, Rishikesh, having attained the 
age of twenty-one years, died intestate, leaving a widow and 
a daughter, and never having had a son. Thereafter 
Dwarkanath continued to act as sole executor of the will 
until 1880, when he applied for mutation of names in favour 
of Rishikesh’s widow to whom he made over the whole estate. 
She remained in possession of the whole residuary estate 
until 1932, when she died. Her right to remain in possession 
of both halves of the residuary estate was not challenged until 
1934, when the present action was brought against Rishikesh’s 
reversioners by the Official Trustee of Bengal, claiming as 
trustee of the Roopchand Dhur Trust to be entitled to the 
second half of the residuary estate under the testator’s will. 
The claim was upheld by the trial judge and on appeal, and 
the reversioners now appealed to His Majesty. (Cur. adv. 
vult.) 

Sir Georce Rankin, delivering the judgment of the Board, 
said that the defence of limitation failed by virtue of s. 10 of the 
Limitation Act, 1908, as Rishikesh, as one of the executors 
and trustees of his father’s will, had a duty in his lifetime to 
preserve the property of which the residuary estate consisted, 
and, when he died, Dwarkanath became sole trustee. As 
to the substantive matter, the first limitation of the beneficial 
interest in the second half of the residue to the male issue of 
Rishikesh had failed as he had no male issue at the death 
of the testator (or at any other time). It was not disputed 
that, had the will given an estate for life to Rishikesh and 
then directed that upon his death without leaving male issue 
it should go to the Roopchand Trust Estate, that conditional 
limitation would have been good. The view advanced for 
the appellants was that the gift to the trust was void at 
Hindu law, no interest being taken under the will by any 
ascertained person at the time of the testator’s death. There 
was, it was argued, no possibility of relinquishment by the 
testator and acceptance by or on behalf of the legatee to be 
supposed to have taken place at the time of the testator’s 
death, as required by Hindu law., The same result was 
contended for on the broader ground that, there being no 
gift taking effect at the time of the testator’s death, there 
was therefore an intestacy and Rishikesh took this moiety 
as heir ; with the result that it could not thereafter be divested. 
The language of Turner, L.J., in Soorjeemoney Dossee v. 
Denobundoo Mullick (1862), 9 Moo. I.A. 123, contained nothing 





to intimate that there was any need for a conditional limitation 
to be “ supported ” by any prior estate conferred by the same 
will. That case was in some respects lacking in precision : 
hence subsequent decisions must be scrutinised to see if 
they restricted the freedom of bequest which it allowed. 
In Tagore v. Tagore (1872), L.R.I.A. Supp. 47, Willes, J., 
said that “ even if wills were not universally to be regarded 
in all respects as gifts to take effect upon death, they are 
generally so to be regarded as to the property which they 
van transfer and the persons to whom it can be transferred.” 
There was nothing in the judgment of Willes, J., to suggest 
that a person capable of taking because in existence at the 
death of the testator would have further difficulties to sur- 
mount by showing that he accepted at the time of the death 
the interest which the testator intended him to have. In 
later cases before the Board the question of the absence 
or failure of a disposition of the prior interest did not arise, 
but the references to Soorjeemoney’s Case, supra, disclosed 
no suggestion that the gift of a prior interest was necessary. 
Their lordships were not of opinion that Soorjeemoney’s 
Case, supra, had been narrowed by Tagore v. Tagore, supra, 
so as to exclude a well-known class of conditional limitations 
by introducing a doctrine as to the need for a particular 
estate to support a limitation made to commence in futuro. 
The appeal must be dismissed. 

CounseL: JL. P. E. Pugh, K.C., and J. M. Parikh ; 
Strangman, K.C., and W. K. K. Page. 

Sonicirors: Giles & Hunter; Morgan, Price, Marley 
and Rugg. 


Reported by RK. C. CALBURN, Esq., Barrister-at-Law. 
] A 1 


House of Lords. 
Pratt v. Cook, Son and Co. (St. Paul’s), Ltd. 


Lord Atkin, Lord Thankerton, Lord Russell of Killowen, 
Lord Wright and Lord Romer. 
8th February, 1940. 

MASTER AND SERVANT—WAGES—MEALS OF AGREED WEEKLY 
VALUE SUPPLIED BY EMPLOYER—EMPLOYEE’S RIGHT TO 
RECOVER VALUE IN CAsH—TRUvCcK Act, 1831 (1 & 2 Will. 4, 
c. 37), ss. 1, 2, 3, 4, 23. 

Appeal from a decision of the Court of Appeal ({1939] 1 K.B. 
364; &2 Sox. J. 930) reversing by a majority a decision of 
Wrottesley, J. ({1938] 2 K.B. 51: 82 Sor. J. 234). 

The plaintiff, Pratt, was engaged as a packer by the 
defendant company’s predecessors in title on-terms that he 
should he paid 53s. a week and given dinner and tea which 
the parties agreed were equivalent to 10s. a week. The wage 
complied with the minimum rate paid to packers in that 
employment, less 10s. There was no written agreement, 
the arrangement having been reached by personal negotiation 
between the plaintiff and the defendants’ general manager. 
During his holidays the plaintiff received 10s. a week in cash 
instead of the meals. In December, 1935, the arrangement 
was discontinued, and the plaintiff was paid 10s. a week 
extra. He sued the defendants for £397 10s. as representing 
10s. a week from the 8th March, 1920, until the Ist December, 
1935, contending that the arrangement was illegal by virtue 
of the Truck Act, 1831, which provides in ss. | to 4 that in 
any contract between an employer and a manual worker 
wages must be paid only in current coin of the realm, and 
that if, in any such contract, the whole or any part of the 
wages is paid otherwise than in current coin, the contract 
is to be declared null and void and that the wages paid in an 
illegal way may be recovered by the employee. By s. 23 of 
the Act, nothing is to prevent any employer from supplying 
a series of named articles, including victuals prepared under 
the employer's roof, to his employee, and from contracting 
with the employee to make a stoppage or deduction from his 
wages in respect of the articles supplied, provided that the 
deduction does not exceed the true value of the goods, and 
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that the agreement for the deduction is in writing. Interlocutory appeal from Farwell, J. 


Wrottesley, J., held the plaintiff entitled to recover, and that 
the defendants could not rely on s. 23, because of the absence 
of a written agreement. He also held that the sum claimed 
was a debt due on a specialty for which, by s. 3 of the Civil 
Procedure Act, 1833, the appropriate period of limitation 
was twenty years. The Court of Appeal (Slesser and Finlay, 
L.JJ., Goddard, L.J., dissenting) held that s. 23 permitted 
what the defendant employers had done, and allowed the 
appeal. They agreed with Wrottesley, J., on the question 
of limitation. 


The plaintiff now appealed. (Cur. adv. vult.) 


Lorp ATKIN said that it was clear that in respect of 


deductions the goods and services specified in s. 23 could not 
have been supplied as wages because, if they had already 
been supplied as wages, no deductions were necessary or 
possible. It was conceded that in respect of some of the 
goods a deduction could only be made of the true value; and 
as to any deduction it could not be made unless there were an 
agreement in writing signed by the artificer. Nevertheless, 
it was argued, the true construction was that an employer 
might pay and contract to pay wages in the goods and services 
mentioned without any agreement in writing and without 
any check on value, whereas he might only deduct the value 
of such goods and services from wages if there were an 
agreement in writing and, in some cases, adequate value. 
He (his lordship) could not accept that construction of the 
section. He did not think that the section applied only to 
deductions, though there appeared to be some support for 
that view in Williams v. North’s Navigation Collieries, Ltd. 
[1906] A.C. 136; but he agreed that the main purpose of the 
section was to authorise deductions from wages. When he 
considered that the expressed object of the Act was to prevent 
the payment of wages in goods, it would be very remarkable 
that an exception should be made without any reference at 
all to the supply of the goods and services specified being by 
way of wages; and, when there were added the provisions 
as to deductions and loans, which were unmeaning unless the 
supply of goods and services to which they related were 
something other than wages themselves, he was forced to the 
conclusion that the section did not afford the easy passage 
through the early prohibitions which was suggested, and that 
the supply of the goods and services specified in the section 
could not be made by way of wages. In any circumstances 
the case could not be regarded as one of deduction, but the 
defendants must succeed, if at all, on their contention that the 
first part of the section authorised the payment of wages in 
kind. The appeal should be allowed. 

Lorp Romer, dissenting, said that in his opinion s. 23 
created certain exceptions of a very limited character to every 
part of the scheme devised by the Act for ensuring that a 
workman should not directly or indirectly be paid his wages 
except in coin of the realm or its permissible equivalent. 

The other noble lords agreed that the appeal should be 
allowed. 

CounsEL: Wallington, K.C., and Melford Stevenson ; 
Sir William Jowitt, K.C.,G.O. Slade and V. Wolff (for Cahn, 
on war service). 

Souicitors : Corbin, Greener & Cook; J. N. Mason & Co. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Court of Appeal. 


Hollis v. Wingfield. 
MacKinnon and Clauson, L.JJ. 19th February, 1940. 
REVENUE—INcoME Tax—MortGAGEE IN  PossEssion— 
PROCEEDS OF SECURITY APPLIED IN PAYING INTEREST— 
REDEMPTION Action—AccouNT—RIGHT OF MORTGAGEE 
To PAY Income Tax—INcomME Tax Act, 1918 (8 & 9 Geo. 5, 
c. 40), All Schedules Rules, rr. 19, 21. 





In 1930 the plaintiff mortgaged certain shares to the first 
mortgagee to secure £7,000 and interest. The first mortgagee 
became the registered holder of the shares. The first 
defendant had a second charge on the same shares. The 
company having gone into liquidation, the liquidator paid 
various sums to the first mortgagee as holder of the mortgaged 
shares. It was clear on the figures that, after the first 
mortgagee had been paid in full, a balance would remain for 
the second mortgagee. In 1936 the first mortgagee got into 
communication with the income tax authorities, with the 
result that she paid to them £596 10s. 10d. in respect of the 
tax payable on the mortgage interest, which she had paid to 
herself out of the moneys paid to her by the liquidator. The 
plaintiff started an action in which he claimed, inter alia, to 
redeem the shares. On the 28th November, 1938, an order 
was made directing an account to be taken of what was due 
to the first mortgagee. She put in an account in which she 
claimed to recover against the mortgaged property the sums 
she had paid in respect of income tax. The plaintiff, as 
mortgagor, and the first defendant, as second mortgagee, 
objected to this course, contending that the first mortgagee 
should only be allowed in the account the amount due for 
interest, less tax. This summons was taken out for the 
determination of the question whether the first mortgagee 
could properly make the payments to the Commissioners of 
Inland Revenue shown in her account and sought to be 
charged against the plaintiff. Farwell, J., said under the 
Income Tax Act, 1918, it was clear that if the mortgagor 
had money in his hands, out of which to pay interest to 
the mortgagee, he was bound, and the mortgagee was 
bound to permit him, to deduct from that amount the sum 
properly payable for income tax before the balance was 
paid over to the mortgagee. The liability of the mort- 
gagor was only to pay out of moneys in his hands, which 
in fact belonged to the mortgagee. He was under no personal 
liability to pay anything out of his own pocket. If he never 
got any money which would be payable to the mortgagee, he 

ras under no liability so far as tax was concerned. In the 

present case, the mortgagor had not had in his hands any part 
of the moneys which represented the security and he had 
never become liable to pay the tax on the interest. The first 
mortgagee had had the money and, as the person who had 
received the money, she was the person liable to account for 
the tax. She, having discharged the income tax out of moneys 
in her hands, was entitled to have the account taken on the 
footing that the mortgagor had not deducted the tax which 
she had herself paid. It was difficult to see how the second 
mortgagee could be damnified by that course. He was 
entitled to nothing until the first mortgagee had been fully 
satisfied as to principal, interest and costs. So far as the 
second mortgagee was concerned, it must be a matter of 
indifference whether the portion of the interest which went to 
the revenue as tax was paid by the first mortgagee or the 
mortgagor. The learned judge directed the account to be 
taken on the footing that interest be allowed to the first 
mortgagee in full without deduction of income tax. The 
mortgagor appealed. 

MacKinnon, L.J., dismissing the appeal, said that he had 
no doubt but that the judgment of Farwell, J., was correct. 
The first mortgagee had got her interest not because the 
mortgagor had paid her, but because, as mortgagee in possession, 
she had realised the security. Out of the proceeds of the 
security she had satisfied her claim for interest. She was 
liable to pay income tax in respect of that interest. The 
mortgagor had not paid it to her and he had not deducted 
the tax. The first mortgagee had not therefore discharged 
her liability for income tax by reason of any deductions. 
Being liable for tax on that interest, she had no answer to a 
claim for the tax by the revenue. Farwell, J., had said, 
in paying the tax she was not doing anything which she 
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was not entitled to do. One might go further and say she 
was not doing anything she was not bound to do. 

Ciauson, L.J., agreed. 

CounsEL: Daynes, K.C.; C. A. J. Bonner (for J. A. 
Brightman, on war service); Herbert Hart ; Cyril King, K.C., 
and G. D. Johnston. 

Sonicrrors: Evill & Coleman ; Fladgate & Co. 

{Reported by Miss B. A. BICKNELL, Barrister-at-Law.]| 


Appeals from County Courts. 


Sims v. James Grose, Ltd. 
Slesser, Luxmoore and Goddard, L.JJ. 
6th February, 1940. 

Costs—AcTION FOR NEGLIGENCE—DEFENDANT SUBMITTING 
THAT PLAINTIFF HAS MADE OUT NO CaSE—APPEAL—NEW 
TRIAL ORDERED—SPECIAL ORDER AS TO CosTs—DEFEN- 
DANT NOT TO HAVE Costs OF FIRST TRIAL IN ANY EVENT. 
Appeal from Westminster County Court. 


The plaintiff brought an action against the defendants for 
damages for personal injuries which she suffered, as she alleged, 
hy reason of the negligent driving of a motor vehicle by a 
servant of the defendants. The plaintiff gave evidence that 
she was crossing the road by a pedestrian crossing after alight- 
ing from a tramcar when she was knocked down by the 
defendants’ vehicle. In cross-examination, she admitted that 
she stepped between two islands looking to the left, but that 
she was hit before she could look to the right. At the close 
of the plaintiff's case, the defendants’ counsel submitted that 
she had made out no case. The county court judge upheld 
that submission and gave judgment for the defendants. The 
plaintiff appealed. 

Suesser, L.J., said that there should be a new trial. The 
real matter to be determined was whether the plaintiff was on 
a pedestrian crossing so as not to be liable for contributory 
negligence, as in Bailey v. Geddes [1938] 1 K.B. 156, or whether 
the case fell within the class of case contemplated in Chisholm 
v. London Passenger Transport Board [1939] 1 K.B. 426, 
where the plaintiff was held to be the cause of his own injuries. 
The county court judge had not decided that point, and 
therefore there must be a new trial. The appeal could 
probably have been avoided if there had been no submission 
of no case at the trial at the point when it was made. The 
court would therefore adopt the special order with regard 
to costs which had been made in Halliwell v. Venables, 99 L.J. 
K.B. 353, namely, that if the plaintiff succeeded in the new 
trial, she should have the costs of the first trial, but the 
defendants should not have the costs of the first trial in any 
event. 

LuxMooreE and Gopparp, L.JJ., agreed. 

CounsEL: Linton Thorp, K.C., and Alban Gordon, for the 
appellant ; Platts Mills, for the respondents. 

Sonicrrors: G. M. Malzer; R. I. Lewis & Co. 

(Reported by H, A. PALMER, Esq., Barrister-at-Law.] 


High Court—Chancery Division. 


In re Luck; Walker v. Luck. 
Farwell, J. 26th January, 1940. 


Conriictr oF Laws—AtT BirtH oF CHILD UNDER Law oF 
Domicit LEGITIMATION IMpossIBLE—CHANGE OF DomICcIL 
—LEGITIMATION UNDER NEW LAw—RECOGNITION IN 
Enauisu Courts. 


In exercise of a power of appointment to issue contained 
in their marriage settlement of 1867, F. G. Luck and his wife 
in 1888 by deed duly appointed the whole of the settled 
property (except certain policy moneys) to all the children 
of the marriage, and they declared that the share of each child 
was to be retained by the trustees upon trust to pay the 
income thereof unto such child for life and after his death to 
divide the same equally between all the children of such 





deceased child who should be born within twenty-one years 
from the death of the survivor of the appointors. F. G. Luck 
survived his wife and died in 1896, and the twenty-one years 
from his death expired in 1917. By his will, F. G. Luck gave 
all his residuary estate to his trustees upon trust for his 
children as therein provided. He directed his trustees to 
hold the share of each child upon trust to pay the income 
thereof to such child for life and after the decease of such 
child his trustees were to hold the share for all the children, 
if more than one, at twenty-one or marriage, of the deceased 
child in equal shares. IF’, G. Luck and his wife had nine 
children. This summons was only concerned with the share 
of the third child, Frederick Luck. This son married in 1893. 
There were two children of this marriage, the second and 
third defendants. Frederick Luck left his wife and went to 
live with another woman. The first defendant, David Luck, 
was the child of this union. He was born in 1906 in California, 
when his father was domiciled in England. In 1922 Frederick 
Luck was divorced by his first wife, and he married again in 
the same year. He did not marry the mother of David Luck, 
but in 1925, when he had become domiciled in California, 
he formally adopted David Luck. Under the law of California 
the effect of this adoption was to make David Luck the 
legitimate son of his father as from the date of his birth. 
This summons raised two questions, namely, whether David 
Luck was entitled, as a child of Frederick Luck, to share 
(a) in the share of the marriage settlement funds settled on 
Frederick Luck, (5) in the share of the residuary estate settled 
on Frederick Luck. 

FaRWELL, J., said whether or not a person was legitimate 
was a question of status. Prima facie, a person’s status was 
governed by the law of that person’s domicile. If authority 
was needed for that it was to be found in Re Askew [1930] 
2 Ch. 259. Under the law of his domicil David Luck was the 
legitimate son of his father. It was argued that there was an 
exception to the general rule) in that a child was not legitimate 
in this country, unless his father was at the time of his birth 
domiciled in a place where such legitimation was possible. 
Re Wright's Trusts, 2 K. & J. 595, and Re Udny, Udny v. 
Udny (1869), L.R. 1 H.L. Sc. 441, were cited in support of 
that proposition. In both those decisions that which made 
the child legitimate was the subsequent marriage of its 
parents. Here there was no question of marriage at all. 
Those earlier decisions were therefore upon different facts. 
Under the law of California the defendant was the legitimate 
son of his father as from the date of his birth, and as one of 
the issue of F. G. Luck he was entitled to participate in the 
residuary estate. Public policy did not prevent the court 
recognising such legitimation. There was the further question 
whether the first defendant was entitled to share in the 
marriage settlement funds. The issue who could participate 
were the lawful issue living in 1917, at the expiration of 
twenty-one years from the death of F. G. Luck. If the 
trustees had then distributed, David Luck could not have 
shared, as he was not then the legitimate son of his father. 
But there was no distribution in 1917 and the court had to 
make an order having regard to all the facts at the date of 
distribution. The court was not entitled to ignore the fact 
that at the later date the first defendant was legitimate and 
his legitimation related back to his birth. His lordship made 
a declaration that the first defendant, as a child of Frederick 
Luck, was entitled to share both in the marriage settlement 
funds and in the residuary estate. 

CounsEL: J. A. Reid; Neville Gray, K.C., and A. J. 
Belsham ; M. Berkley. 

Souicitors: Stibbard, Gibson & Co. : 
Kenneth Brown, Baker, Baker. 


[Reported by Miss B. A. BICKNELL, Barrister-at-Law.! 


Crane & Hawkins ; 





Sidney Pilgrim, of Ealing, aged fifty-six, managing clerk 
to a firm of solicitors, was killed recently by a fall down a lift 
shaft in a building in Bedford Row, W.C. 
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High Court—King’s Bench Division. 
Smith ». Bray (Wickham, Third Party). 
Hilbery, J. 7th December, 1940. 


DamacGes—Joint TorTFEASORS—CONTRIBUTION—COLLISION 
BETWEEN TWO Motor Cars—Bortu DRIVERS NEGLIGENT— 
DAMAGES RECOVERED BY  PLAINTIFF—CONTRIBUTION 
BETWEEN DRIVERS MEASURED BY EXTENT OF CAUSAL 
RESPONSIBILITY—RELATIVE DEGREE OF NEGLIGENCE 
IMMATERIAL—LAW REFORM (MARRIED WOMEN AND JOINT 
TorTFEASORS) Act, 1935 (25 & 26 Geo. 5, c. 30), s. 6. 
Action tried by Hilbery, J. 

While the plaintiff, Mrs. Smith, was a passenger in a 
motor-car driven by her nephew, the third party Wickham, 
a collision occurred at a cross-roads between that car and one 
driven by the defendant Bray, whom the plaintiff now sued 
in respect of the injuries which she suffered in the accident. 
Bray denied negligence, alleging that the collision had been 
caused by the negligence of Wickham, whom he brought in 
as a third party, claiming to be indemnified by him, or contribu- 
tion from him under the Law Reform (Married Women and 
Joint Tortfeasors Act, 1935, in the event of his (the defendant’s) 
being held liable to the plaintiff in the action. Section 6 
of the Act of 1935 provides: ** (1) Where damage is suffered 
by any person as a result of a tort... (c¢) any tortfeasor 
liable in respect of that damage may recover contribution 
from any other tortfeasor who is, or would if sued have been, 
liable in respect of the same damage, whether as a joint 
tortfeasor or otherwise, so, however, that no person shall be 
entitled to recover contribution under this section from any 
person entitled to be indemnified by him in respect of the 
liability in respect of which the contribution is sought. 
(2) In any proceedings for contribution under this section 
the amount of the contribution recoverable from any person 
shall be such as may be found by the court to be just and 
equitable having regard to the extent of that person’s responsi- 
bility for the damage; and the court shall have power to 
exempt any person from liability to make contribution, or to 
direct that the contribution to be recovered from any person 
shall amount to a complete indemnity.” His lordship found 
that each of the drivers approached the cross-roads without 
exercising the care required of him, and awarded the plaintiff 
£185 damages against Bray. 

Hitsery, J., dealing with the question of the contribution 
to be made by the third party, said that it was a difficult case 
in which to arrive at the right fractions of the damages to be 
awarded against the respective parties. It was impossible 
to say that the one driver was more the cause of the accident 
than the other, and he thought that responsibility for the 
accident must be distributed from the point of view of 
causation. The circumstance that it might be possible to 
find as a fact that the one driver was guilty of greater want of 
care than the other did not necessarily affect the respective 
degrees of causal responsibility once the conclusion were 
reached that without the negligence of either the accident 
would not have happened. In such circumstances it became 
difficult to determine what contribution there ought to be 
between the parties “ having regard to the extent of that 
person’s responsibility for the damage.” It was comparatively 
easy to distribute responsibility according to the relative 
degrees of negligence. But, giving effect to the Act by 
considering the relative degrees of causation and not negli- 
gence, he (his lordship) was of opinion that each party should 
pay half the damages. With regard to costs, he was satisfied 
for the moment that he had power to order the third party 
to contribute part of the costs recoverable by the plaintiff 
from the defendant. The third party, however, appeared 
in person and was not able to argue the question of construc- 
tion of the Act. He (his lordship) accordingly reserved the 
right to alter his view in the future if the point should be fully 
argued. There would accordingly be judgment for the plaintiff 





for £185, with costs against the defendant, and for the 
defendant against the third party for half those damages and 
half those costs, with such costs as were attributable to the 
third-party proceedings. 

CounseL: Soskice ; Berryman ; the third party appeared 
in person. 

Soricrrors: White & Co. ; Berrymans. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 








Obituary. 


Mr. F. A. MACQUISTEN, K.C., M.P. 

Mr. Frederick Alexander Macquisten, K.C., Unionist 
Member for Argyllshire, died on Thursday, 29th February, 
at the age of seventy. He was educated at Glasgow 
University, and after leaving practised as a solicitor. In 
1909 he became a member of the Faculty of Advocates, 
Edinburgh, and in 1920 was called to the Bar by Gray’s Inn. 
He was made K.C. in Scotland in 1919, and took silk at the 
English Bar in 1932. 


Mr. G. W. BARROWS. 

Mr. George William Barrows, solicitor, senior partner 
in the firm of Messrs. Turner, Barrows & Moss, solicitors, 
of Nottingham, died on Monday, 19th February, at the age 
of eighty. Mr. Barrows was admitted a solicitor in 1882, 
and was a past president of the Nottingham Law Society. 


Mr. T. N. CARTWRIGHT. 
Mr. Thomas Needham Cartwright, solicitor, of Blackburn, 
died recently at the age of thirty-four. Mr. Cartwright was 
admitted a solicitor in 1934. 


Mr. W. MOSS. 

Mr. William Moss, solicitor, and partner in the firm of 
Messrs. Turner, Barrows & Moss, solicitors, of Nottingham, 
died on Tuesday, 13th February, at the age of seventy-seven. 
The notice of the death of one of his partners, Mr. G. W. 
Barrows, with whom he had been associated for nearly fifty 
years, appears above. Mr. Moss was admitted a solicitor in 
1885. 

Mr. D. PERKINS. 

Mr. Daniel Perkins, solicitor, of Port Talbot, died on 
Sunday, 18th February, at the age of fifty-seven. Mr. Perkins 
was admitted a solicitor in 1909. 

Mr. M. C. PYKE. 

Mr. Manuel Costello Pyke, solicitor, of Bexhill-on-Sea, 
died on Friday, 16th February, at the age of sixty-five. 
Mr. Pyke was admitted a solicitor in 1899. 








Societies. 
The Law Society. 


SoLiciTors’ FINAL AND INTERMEDIATE EXAMINATIONS. 

Notice is hereby given that candidates at the June, 1940, and 
subsequent Examinations must be prepared to answer questions 
requiring, directly or indirectly, a knowledge of the Emergency 
Legislation passed since the outbreak of war. 


Law Association. 


The usual monthly meeting of the directors was held on 
the 4th March, Mr. Ernest Goddard in the chair. The other 
directors present were Mr. E. Evelyn Barron, Mr. Guy H. 
Cholmeley, Mr. Douglas T. Garrett, Mr. G. D. Hugh Jones, 
Mr. C. D. Medley, Mr. Frank S. Pritchard, Mr. John Venning 
and the Secretary, Mr. Andrew H. Morton. One life member 
and three new annual subscribers were elected, a sum of 
£154 10s. was voted in relief of deserving applicants and 
other general business was transacted. 
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Rules and Orders. 
S.R. & O.. 1940. No. 288 |L.3. 
COURTS, EMERGENCY POWERS. 
THE CouRTS (EMERGENCY PowErrs) (No. 1) RULES. 1940. 
DATED MARCH 1. 1940. 


1, Thomas Walker Hobart Viscount Caldecote, Lord High 
Chancellor of Great Britain, in exercise of the powers conferred 
upon me by Section 2 of the Courts (Emergency Powers) Act, 
1939,* and all other powers enabling me in this behalf, do 
hereby make the following Rules :— 

1. In Rule 8 of the Courts (Emergency Powers) Rules, 
1939* (hereinafter called *‘ the principal Rules *’), the following 
paragraphs shall be added after paragraph (4) : 

(5) If the defendant does not enter an appearance and 
the plaintiff is precluded by Order XIII, Rule 16 (which 
relates to moneylenders) or Rule 17 (which relates to 
mortgages) or for any other reason from entering judgment 
in default of appearance without the leave of the court or a 
judge, then— 

(a) if the defendant does not file or send a counter-notice 
under this Rule, the court or judge may, when giving 
judgment or making an order in the action and without a 
separate application under the Act, give unconditional 
leave to proceed or make such other order under the Act 
as the court or judge may think proper ; or 

(6) if the defendant files or sends a counter-notice under 
this Rule, the plaintiff may apply for leave to proceed in 
accordance with Rule 9 or Rule 10. 

(6) This Rule shall apply to an action commenced by 
originating summons as it applies to an action commenced by 
writ of summons.”’ 

2. Rule 15 of the principal Rules shall be amended as 
follows :— 

(a) In paragraph (1), after the word * shall ’’ there shall 
be inserted the words, ‘* subject to paragraph (6) of this 
Rule,” and 

renege paragraph (4) the following paragraphs shall be 
aadeda :— 

(5) In the Chancery Division any application under the 
Act affecting mortgaged land and any action affecting the 
same mortgaged land shall be assigned to the same judge. 

(6) Where in the course of proceedings relating to any 
property, whether before or after judgment, a party to the 
proceedings desires to apply under paragraph (a) of sub- 
section (2) for leave to exercise in relation to that property 
any remedy specified in that paragraph, the application may, 
if the respondent thereto is a party to the proceedings, be 
made by summons in the proceedings, and for the purpose of 
any such application the summons shall! include a statement 
to the effect of Form No. 8. 

(7) Where an originating summons for leave to distrain, 
or to exercise any other remedy under paragraph (a) of 
subsection (2). relates to land within the district of a District 
Registry, the originating summons may be issued in the 
District Registry.” 

3. The following Rule shall be inserted after Rule 15 of the 
principal Rules and shall stand as Rule 15a :— 

** Service. 

15aA.—(1) Except as otherwise provided in this Rule service 
on the defendant or respondent of every notice and summons 
under this Part of these Rules shall be personal service, and 
accordingly the Rules of the Supreme Court relating to 
personal service including Order LX VIL Rules 5 and 6 (which 
relate to the manner of service and substituted service) shall 
apply. 

(2) No proof of service of a notice under Rule & (1) shall be 
required if the defendant by his solicitor undertakes in writing 
to accept service thereof and also of the writ or originating 
summons to which the notice relates and either to enter an 
appearance or to give a counter-notice under that Rule. 

(3) Where an application is made under Rule 15 (1). no 
proof of service of the originating summons shall be required 
if the respondent by his solicitor undertakes in writing to 
accept service and to attend upon the hearing. 

(4) Where in any action a notice or summons may under 
these Rules be served by the plaintiff on the defendant in the 
course of the proceedings, the following provisions shall 
apply :— ° 

(a) If the defendant has entered an appearance, the 
notice or summons may, before the final judgment or 
order in the action, be delivered or sent to the address 
given for service instead of being served personally. 

(b) If the defendant has given a counter-notice under 
Rule 8 (3), the notice or summons may, whether before or 
after judgment, be delivered or sent to the address given 
for service instead of being served personally. 


* 2&6 3 Geo. 6, c. 67 FSR. & O. 19389, No, 905. 





(5) Where the remedy or relief claimed in an originating 
summons under the Act relates to land, the summons may. by 
leave of the court or a judge, in a case of vacant possession, if 
service cannot otherwise be effected, be served by posting a 
copy of the summons upon the door of the dwelling-house, or 
upon some conspicuous part of the property, or, if the 
application relates to more than one dwelling-house or 
property, upon the door of every dwelling-house, or upon 
some conspicuous part of every property. to which the 
application relates. 

(6) Where, since the commencement of the Act— 

(4) a mortgagor has surrendered possession of the 
mortgaged land to the mortgagee, or 
(b) the mortgagee has taken possession of the mortgaged 
land with the leave of the court under the Act. or 
(c) the court has given leave under the Act to enforce an 
order for possession of the mortgaged land, 
the court or a judge may dispense with service of an applica- 
tion under subsection (2) (a) (iv) for leave to realise the 
security by sale of the land. 

(7) The court or a judge may dispense with service of any 
application under the Act on any defendant or respondent 
who is an enemy within the meaning of the Trading with the 
Enemy Act, 1939.” 

4.—(1) In the fourth paragraph of Form No. | in_ the 
Schedule to the principal Rules *‘ reasonable notice ” shall be 
substituted for ‘* at least two days’ previous notice.” 

(2) In Form No. 3 in the said Schedule, after the word 
‘* counsel,’’ there shall be inserted the words “ or, if the 
hearing is in chambers, in person or by solicitor or counsel.” 

5. These Rules may be cited as the Courts (Emergency 
Powers) (No. 1) Rules, 1940, and shall come into operation 
on the 11th day of March, 1940. 
Dated this lst day of March, 1940. 


t 2 & 3 Geo. 6, c. 89. 





Caldecole, C. 








War Legislation. 


(Supplementary List, in alphabetical order, to those published 
week by week, in THE SOLICITORS’ JOURNAL. from the 
16th September. 1939, to the 2nd March, 1940.) 

Progress of Bills. 
House of Lords. 

Agriculture (Miscellaneous War Provisions) Bill [H.C.]}. 
Read Second Time. [29th February. 
Industrial Assurance and Friendly Societies (Emergency 

Protection from Forfeiture) Bill [H.C.]. . 

Read Third Time. [5th March. 

Royal Society for the Prevention of Cruelty to Animals Bill 
{| H.L.]. 

Read Second Time. {20th February. 
Solicitors (Emergency Provisions) Bill [H.L.]. 

Read Second Time. [20th February. 
Special Enactments (Extension of Time) Bill [H.L. }. 

Read Third Time. [21st February. 


House of Commons. 


Cotton Industry Bill [H.L. |. 
Read Third Time. 

Mental Deficiency (Scotland) Bill [H.L. |. 
Read Third Time. 

Old Age and Wi ows’ Pensions Bill [H.C.]. 
Read Second Time. {21st February. 
Rating and Valuation (Postponement of Valuations) Bill [H.C. |. 
Read Third Time. [7th March. 

Societies (Miscellaneous Provisions) Bill | H.C. ]. 
Read First. Time. {Ist February. 


{7th March. 


27th February. 


Statutory Rules and Orders. 

Customs. The Export of Goods (Control) (No. 5) 
Order, dated February 23. 

Customs. The Export of Goods (Control) (No. 6) 
Order, dated February 26. 7 

Customs. The Import (Certificates of Origin and 


Interest) Order, 1939, Amendment Order. dated 
February 22. ; ee 
No. 265 Customs. The Import of Goods (Prohibition) 


(No. 7) Order, dated February 26. _ 

Emergency Powers (Defence).  Billeting. Order, 
dated February 26, prescribing the Price payable 
in respect of Accommodation furnished in any 
Premises in accordance with a Billeting Notice 
where the Occupier is required to provide Board 
and Lodging for two or more Children, all or any 
of whom have attained the age of Fourteen. 
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Emergency Powers (Defence). The Coal Supply 
Order, dated February 2s. 

Emergency Powers (Defence). The 
Fertilisers (No. 1) Order, 1939. Direction No. 5, 
dated February 26. 

Emergency Powers (Defence). General Licence 
to buy certain Foodstuffs situate outside the 
United Kingdom for use as Ship’s Stores, dated 
February 27. 


No. 280. Kmergency Powers (Defence). Order, dated 
February 29, amending the Dried Fruits 
(Maximum Prices) Order. 1940. 

No, 275 Kmergency Powers (Defence). Order, dated 
February 29, amending the Herrings (Maximum 
Prices) Order, 1939. 

No. 287 Kmergency Powers (Defence). The Control of 


Iron and Steel (No. 7) (Serap) Order, dated 
February 29. 

Emergency Powers (Defence). The Protected 
Areas Order (No. 2), dated February 26. 
Factories (Ventilation) Revocation fegulations, 

dated February 26. 

Landlord and Tenant, England. ‘The Rent 

tions Regulations. dated February 13. 
Merchant Shipping. The Compensation to Seamen 

(War Damage to Effects) Amendment Scheme, 

dated February 27. 
Metropolitan Police Courts. 

Order, dated February 25. 
Milk Industry (Allocation of 

Standard Quantities) Order, dated February 12. 
National Health Insurance and Contributory Pensions 

(War Occupations) Regulations, February 13. 
Prevention of Fraud (Investments) Act. Licensing 

(Amendment) Regulations, dated February 29. 
Trading with the Enemy (Specified Persons) 

(Amendment) (No. 3) Order, dated February 27. 
War Risks (Commodity Insurance) (No. 2) Order, 

dated February 28. 


Draft Statutory Rules and Orders. 


Air-Raid Precautions (London) (Allocation of Duties) Order, 
1940 


No. 252 /S. 9. 
No. 275. 


No. 238, Restric- 


No, 269. 


No. 276. Times of Sittings. 


No. 274. 


No. 253. 


No. 267. 


No. 273. 


Non-Parliamentary Publications. 
STATIONERY OFFICE. 
List of Emergency Acts and Statutory Rules and Orders, 1940. 
Revised to February 29 (Incorporates Supplements 6 to 11). 


Copies of the above Bills. S.R. & O.’s, ete. obtained 


can be 





through The Solicitors’ Law Stationery Society,  Ltd.. 
22, Chancery Lane, London. W.C.2, and Branches. 

Mr. Patrick Lynch, K.C., the Attorney-General of Lire, 
who resigned recently, has been succeeded by Mr. KEVIN 


HAUGH. K.C.. who has led for the Government in several 


important cases in the last two years. 








Court Papers. 
Supreme Court of Judicature. 


Rova OF REGISTRARS IN ATTENDANCE ON 


EMERGENCY APPEAL CourrT. Mr. Jusvrice 
Dati ROTA. No. 1. FARWELL, 
Mr. Mr. Mr. 
Mar. Il teader Andrews Blaker 
12 Andrews Jones More 
13 Jones Litchic Reader 
I4 Ritchie Blaker Andrews 
15 Blaker More Jones 
16 More Reader Ritchie 
Group A. Grove B. 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
BENNETT. SIMONDs. CROSSMAN. Morton, 
DAT Witness. Non- Witness. Non- 
Witness. Witness. 
Mr. Mr. Mr. Mr. 
Mar. 1 Reader Jones Ritchie More 
12. Andrews Litchic Blaker Reader 
13° Jones Blaker More Andrews 
14. ~—— Ritchie More Reader Jones 
15 ~~ Blaker Reader Andrews Ritchie 
16 More Andrews Jones Blaker 


Control of 


Proportions of 








Stock Exchange Prices of certain 


Trustee Securities. 


Rate (26th October 1939) 2%. Next London Stock 
Exchange Settlement, Thursday, 28th March, 1940. 


Bank 





viv. | Price, lat fate veld 
Months. 6 Mar. "terest m with 
1940. redemption 
ENGLISH GOVERNMENT ~—e, ™ £s.d. £8. d. 
Consols 4% 1957 or after A 1003 ;313 31/3 5 7 
Consols 249/ é. - ‘ JAJO 74xd 3-7 7 — 
War Loan 34% 1952 or r after sie S. JD 99% 310 2 -- 
Funding 4% Loan 1960-90 ; MN 1134 ;310 6° 3 1 8 
Fending 3% Loan 1959-69 .. . BD Bits Fitts 
Funding 23% Loan 1952-57 .. se JD 98 216 1 218 1 
Funding 2}% Loan 1956-61 .. .. AO 023';214 2/3 0 © 
Victory 4% Loan Av. life 21 years .. MS 1105 312 5 3 5Il1 
Conversion 5 5% Loan 1944-64 . MN lll 410 1 113 1 
Conversion 34%, Loan 1961 or after AO 99} 310 6 - 
Conversion 3% Loan 1948-53 i MS 101 '|219 5/217 »o 
Conversion 24% Loan 1944 49 ~ AO 982/210 7/213 1 
National Defence Loan 3% 1954-58 JJ 1003 21910'219 7 
Local Loans 3% Stock 1912 2orafter JAJO S86}xd 3 9 6 — 
Bank Stock .. - AO 340 310 7 -- 
Guaranteed 23% Stock (Irish Land 
Act) 1933 or after .. JJ, 823 3 6 8B — 
Guaranteed 3% Stock (Irish Land 
Acts) 1939 or after om os JJ 87 3 8 7 _- 
India 44% 1950-55 - MN 112 404/13 1 9 
India 34% 1931 or after . JAJO 95xd 3 13 8 —_ 
India 3% 1948 or after . JAJO, 81l4xd' 3 13° 7 —_ 
Sudan 4$% 1939-73 Av. life 27 years FA 108 43 4°4 0 2 
Sudan 4% 1974 Red. in part after 1950 MN 106 315 6/3 6 9 
Tanganyika 4% Guaranteed 1951-71 FA 107 314 9,3 4 8 
L.P.T.B. ss *'T.F.A.” Stock 1942-72 JJ 104 4 6 6/210 0 
Lon. Elec. T. F. Corpn. 24% 1950-55 FA) 914 214 8/3 3 9 


nen hie aaa 


*Australia (Commonw’th) 4% 1955-70 =JJ 1054 31510')310 5 
Australia (Commonw’th) 3% 1955-58 AO’ 91413 5 7/312 6 
*Canada 4% 1953-58 ‘ss -- MS 1073 314 5/3 5 8 
*Natal 3% 19: 29-49 .. = JJ, 99  307/;3 2 8 
*New South Wales 34% 1930-5 0 JJ 984 311 1/5313 8 
New Zealand 3% 1945 “ -- AO; O6)ixd'3 2 2/315 7 
Nigeria 4% 1963. is ss -- AO 107 |314 9/311 2 
Queensland 33% 1950-70... a JJ, 9541313 4/315 0 
*South Africa 34%, 1953-73 .. JD 102 3 8 8;3 6 2 
*Victoria 35% 1929-49 ce -. AO 98}xd 311 1° 313 7 
CORPORATION STOCKS 
Birmingham 3% 1947 or after JJ 84 3il 5 — 
Croydon 3% 1940-60 - -- AO 934xd 3 42/;3-9 1 
*Essex County 34% 1952-72 - ID 102 |'3 8 8\3 6 2 
Leeds 3% 1927 or after es ae JJ' 84 #3ll 5 = 
Liverpool 34% Redeemable by agree- 

ment with holders or by purchase... JAJO %4xd 3 14 6 — 
London County 24% Consolidated 

Stock after 1920 at option of Corp. MJSD 71 31 5 _— 
London County 3% Consolidated 

Stock after 1920 at option of Corp. MJSD 84 3.11 5 — 
*London a 33% Consolidated 

Stock 1954- ; : _ FA 103 $3 8 0 3 4 7 
Manchester 39% ‘1941 or ‘after -. FA 84 311 5 -- 
Metropolitan ( “onsd. 23% 1920-49 ..MJSD 98 211 0 21410 
Metropolitan Water Board 3% ‘“‘ A” 

1963-2003 .. - 5% , AO, 87xd 3 9 0 310 4 

Do. do. 3% “* B”’ 1934-2003 oe MS 883 3 710'3 9 0 

Do. do. 3% “‘ E”’ 1963-73 a JJ' 92 '3 65 3'3 8 2 
*Middlesex County Council 4% 1952-72 MN 105 316 2 310 3 
* Do. do. 44% 1950-70 -- MN 108 4 3 4/312 2 
Nottingham 307 Irredeemable MN 84 311 5 + 
Sheffield Corp. 34% 1968 —.. om JJ 101i 3 9 4°3 810 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 

Gt. Western Rly. 4% Debenture .. JJ 
Gt. Western Rly. 44% Debenture .. JJ il 4 
Gt. Western Rly. 5% “Debenture er JJ 1234 4 
Gt. Western Rly. 59% Rent Charge .. FA 116 4 

4 

4 


103) 31 


Gt. Western Rly. 5% Cons. Guaranteed MA 114 9 . 

Gt. Western Rly. 5% Preference MA 101} 18 6 - 
Southern Rly. 4% Debenture < JJ Wil} 31 - 
Southern Rly. 4% Red. Deb. 1962-67 JJ 1054 31510 312 8 
Southern Rly. 5% Guaranteed MA lIl4ad 4 9 _— 
Southern Rly. 5% Preference MA 1023xd 417 7 — 


* Not available to Trustees over par. 
{ In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date ; in the case of other Stocks, as at the latest date. 





























